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Filed Dec. 7, 1955 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 13002 

The Elm City Broadcasting Corporation, Appellant , 

v. 

Federal Communications Commission, Appellee. 

Notice of Appeal From Orders of the Federal 
Communications Commission 

I. Introduction 

X. Appellant, The Elm City Broadcasting Corporation, 
hereby files its Notice of Appeal, pursuant to Section 
402(b) of the Communications Act of 1934, as amended 
(47 U.S.C. § 402(b)), from an Order of the Federal Com¬ 
munications Commission (hereinafter referred to as “the 
Commission”) released November 19, 1954, denying the 
petition filed by Appellant, November 3, 1954, to intervene 
in the comparative hearing scheduled to commence Novem¬ 
ber 19, 1954, on the mutually exclusive applications of 
Key Broadcasting Svtem, Inc. and The WAVZ Broad¬ 
casting Corporation (which seeks a construction permit to 
change the facilities of Station WAVZ, New Haven, Con¬ 
necticut, from 1260kc, lkw, daytime only, to I300kc, lkw, 
nighttime directional antenna, unlimited time (File No. 
BP-S944, Docket No. 11014); Appellant is also appealing 
from the Decision of the Commission, released November 
7, 1955, wherein the above described application of The 
WAVZ Broadcasting Corporation was granted (See At¬ 
tachment “A”). 

2. Appellant, The Elm City Broadcasting Corporation, 
is a corporation organized under the laws of the State 
of Connecticut and doing business in the State of Con¬ 
necticut. It is the owner and operator of standard broad- 
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cast station WNHC, FM broadcast station WNHC-FM, 
and television broadcast station WNHC-TV, which sta¬ 
tions now operate commercially in New Haven, Connecticut, 
under appropriate authorizations granted by the Commis¬ 
sion. The Commission is an agency of the Federal Gov¬ 
ernment created by the Communications Act of 1934, as 
amended (47 U.S.C. § 151 et seq.) and is charged with the 
responsibility for enforcement and execution of said Act. 
This Court has jurisdiction and venue under the above 
mentioned § 402(b) of the Communications Act of 1934, 
as amended. The various orders and decisions of the 
Commission as well as the pertinent portions of the rec¬ 
ord are on file in this Court in connection with the case 
of The Elm City Broadcasting Corporation v. United 
States of America and Federal Communications Commis¬ 
sion, Case No. 12542. 

II. Nature of Proceedings as to Which Review Is Sought 

1. On March 25, 1953, Key Broadcasting System, Inc. 
filed an application requesting a construction permit for a 
new standard broadcast station on 1300kc, with lkw, 
directional antenna, daytime only, at Bay Shore, N. Y. On 
July 27, 1953, The WAVZ Broadcasting Corporation filed 
with the Commission an application for a construction 
permit to change the facilities of Station WAVZ, New 
Haven, Conn., from 1260kc, lkw, daytime only, to 1300kc, 
lkw, daytime only; and on November 9, 1953, its applica¬ 
tion was amended to specify unlimited time operation on 
1300kc, with lkw, using a nighttime directional antenna, 
in lieu of the daytime only lkw operation on 1300kc w’hich 
the application had heretofore requested. On December 
3, 1953, Edward J. Fitzgerald filed an application for a 
construction permit to operate a new standard broadcast 
station on 1300kc, with lkw, daytime only, Riverhead, N. Y. 
Pursuant to the provisions of § 309(b) of the Communica¬ 
tions Act of 1934, as amended, these three applicants 
were advised by the Commission in a letter dated February 
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IS, 1954, that the proposed operations would result in 
mutually destructive interference; that the proposed op¬ 
eration of the Key Broadcasting System, Inc. would cause 
interference to Stations WJLK, Asbury Park, N. J., and 
WOV, New York City, N. Y., did not comply with the 
Commission Rules regarding blanketing, and presented 
a question as to whether the applicant is financially quali¬ 
fied to construct and operate the said station; that the 
proposed operation of Edward J. Fitzgerald would cause 
daytime interference to Station WTNJ, Trenton, N. J.; 
that the proposed operation of The WAVZ Broadcasting 
Corporation would cause daytime interference to Station 
WTNJ and nighttime interference to Station WOOD, 
Grand Rapids, Mich., and would suffer excessive loss of 
population nighttime; and that the licensees of Stations 
WJLK, WOV, and WTNJ had protested this inter¬ 
ference. At the same time the Commission, pursuant to 
§ 309(b) of the Communications Act of 1934, as amended, 
advised the licensees of Stations WJLK, Asbury Park, 
X. J.; WOV, New York, N. Y.; WTNJ, Trenton, N. J.; 
and WOOD, Grand Rapids, Mich, concerning the pendency 
of these mutually exclusive applications and the neces¬ 
sity for a comparative hearing thereon; but no such noti¬ 
fication was ever sent by the Commission to Appellant. 
Following the receipt by the Commission of replies to 
these letters from the respective applicants under dates 
of February 27, March 15 and March 22, 1954, and upon 
the receipt of a reply dated March 24, 1954 from the 
licensee of Station WOOD, advising that it did not object 
to a grant of the amended application of The WAVZ Broad¬ 
casting Corporation, the Commission on April 28, 1954 
adopted an Order designating the three applications for 
hearing in a consolidated proceeding, the time and place 
to be specified in a subsequent order, upon nine stated 
issues. This order made the licensees of Stations WTNJ, 
WJLK and WOV parties to the hearing (see Exhibit No. 
3, attached to Petition for Review in Case No. 12542). By 
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subsequent order, the Commission designated William G. 
Butts, one of its Hearing Examiners, as the Examiner to 
conduct this consolidated hearing. 

2. On October 12, 1954, the aforesaid application of 
Edward J. Fitzgerald for Biverhead, N. Y., was dismissed 
without prejudice by the Commission on petition of the 
applicant. Following prehearing conferences, the Ex¬ 
aminer issued an Order October 21, 1954, scheduling the 
hearing to commence November 19, 1954 (see Exhibit No. 
4, attached to Petition for Review in Case No. 12542), at 
which time it did commence. 

3. On November 3, 1954, The Elm City Broadcasting 
Corporation filed with the Commission pursuant to § 309(b) 
of the Communications Act of 1934, as amended, a petition 
to intervene in the comparative hearing on the remaining 
applications of Key Broadcasting System, Inc. and The 
WAVZ Broadcasting Corporation (see Exhibit No. 2, at¬ 
tached to Petition for Review in Case No. 12542). The 
intervention petition alleged that The Elm City Broadcast¬ 
ing Corporation was never notified by the Commission of 
its action designating for hearing the two applications; 
and that the petition was being filed more than ten days 
prior to the November 19, 1954 date of the hearing on 
said applications. It alleged that Appellant was the 
licensee of Stations WNHC and WNHC-FM and the per¬ 
mittee of Station WNHC-TV, all of New Haven, which 
stations are in direct competition in the New Haven area 
with WAVZ for broadcast advertising. It was further al¬ 
leged that grant of the requested change in the WAVZ 
operations from daytime only on 1260kc to unlimited time 
on 1300kc, would result in losses of local, regional and 
national advertising accounts to VTNHC and WNHC-FM, 
thus causing Appellant economic injury adversely affecting 
its ability to serve the public interest through its AM and 
FM broadcasting; that grant of the WAVZ application 
would also cause a loss of some of the present nighttime 
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listeners of WXHC and WNHC-FM; and that Appellant, 
therefore, was a party in interest in the comparative pro¬ 
ceeding under § 309(b) of the Communications Act on the 
ground of competitive injury. It further alleged that upon 
grant of its intervention request, Appellant proposed to 
adduce facts under five of the issues set forth in the Colli¬ 
sion’s Order of April 28, 1954 designating the two appli¬ 
cations for hearing in order to show that a grant of the 
WAVZ application should not be made in the public in¬ 
terest, convenience and necessity. It further alleged that 
since Appellant was wholly owned by residents of New 
Haven and has had continuous experience in New Haven 
broadcast operations since 1944, it was in a unique posi¬ 
tion to assist the Commission in its determination whether 
the WAVZ application should be granted or denied in the 
public interest. Finally, it was alleged that evidence would 
be adduced by Appellant under the five stated issues, show¬ 
ing the following facts, among others: 

A. That there is no public need warranting the estab¬ 
lishment of the proposed additional nighttime medium of 
local broadcast expression at New Haven, since existing 
stations adequately meet such need. 

B. That the proposed WAVZ operation will result in 
objectionable interference to WTNJ, Trenton, N. J. 

C. That the proposed WAVZ operation does not comply 
with the Engineering Rules and Standards, and particu¬ 
larly § 3.28(c) thereof. 

D. That § 307(b) of the Act and the public interest will 
be better served by grant of the Key application than by 
grant of WAVZ, but that irrespective of grant of the Key 
application, the public interest requires denial of the 
WAVZ application. 

4. An opposition to said intervention petition was filed 
by The WAVZ Broadcasting Corporation on November 9, 
1954 and a reply to said opposition w r as filed by Appellant 
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on November 15, 1954. Oral argument on the petition was 
held before the Motions Commissioner (Miss Hennock) on 
November 17, 1954, who referred the matter to the full 
Commission for action. In an Order released November 
19, 1954 (Commissioner Hennock dissenting), the petition 
was denied solely on the following statement of grounds: 

. that the statement of matters to be proved is con¬ 
jectural and speculative and otherwise insufficient in that 
it does not adequately state the nature of the fact it pro¬ 
poses to develop at the hearing and that the petition is 
therefore fatally defective and should be denied in accord¬ 
ance with our ruling in Niagara Frontier Amusement Cor¬ 
poration, 10 Pike & Fischer RR 39” (See Exhibit No. 1, 
attached to Petition for Review in Case No. 12542). 

5. On January 17, 1955, Appellant filed a Petition for 
Review in this Court pursuant to § 402(a) of the Communi¬ 
cations Act of 1934, as amended (47 U.S.C. § 402(a)), to 
review the Order of the Commission denying the Petition 
to Intervene (Case No. 12542). In an Initial Decision, 
released February 24, 1955, an Examiner of the Federal 
Communications Commission denied both the application 
of WAVZ and the application of Key Broadcasting System, 
Inc. So far as the WAVZ application is concerned, it was 
denied as in violation of the Commission’s Rules. How¬ 
ever, in a Final Decision, released by the Commission 
November 7,1955, the Commission reversed the Examiner’s 
decision and granted the application of The WAVZ Broad¬ 
casting Corporation. Therefore, the grant of the WAVZ 
application—which grant Appellant intended to show 
would not serve the public interest—has now been made. 
Since Appellant operates stations in New Haven and since 
the grant of this WAVZ application will result in the in¬ 
troduction of a third local nighttime service to the com¬ 
munity, Appellant will suffer severe competitive injury 
and substantial losses in its attempt to obtain revenue and 
audience for its nighttime programming. 
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III. Reasons Upon Which Appellant Intends to Rely 

1. The Commission erred, as a matter of law, in failing 
to give Appellant the hearing to which it was entitled 
under § 309(b) of the Communications Act of 1934, as 
amended; hence the grant to WAVZ was illegal and other¬ 
wise improper. 

2. The Commission erred, as a matter of law, in fail¬ 
ing to find that Appellant, having shown it was a party 
“in interest” by virtue of economic injury, was entitled 
to participate fully as an intervenor in the hearing on the 
application of The WAVZ Broadcasting Corporation. 

3. The Commission erred, as a matter of law, in finding 
that Appellant’s petition to intervene was fatally defective 
for failure to set forth adequately the nature of the facts 
Appellant proposed to develop at the hearing. 

4. The Commission erred, as a matter of law, in requir¬ 
ing that Appellant set forth in detail the facts it proposed 
to develop at the hearing. 

5. The Commission’s Order of November 19, 1954, was 
arbitrary and capricious in finding that Appellant’s state¬ 
ment of matters to be proved was “conjectural and specu¬ 
lative and otherwise insufficient”. 

6. The Commission’s Order of November 19, 1954, was 
arbitrary and capricious and otherwise not in accordance 
with the law in that it failed to set forth with sufficient 
particularity the grounds for its decision. 

7. The Commission’s Order of November 19, 1954, was 
arbitrary and capricious in finding that the case of Niagara 
Frontier Amusement Corporation (10 Pike & Fischer RR 
39) formed any legal basis for a denial of Appellant’s 
requested intervention. 

8. Assuming the legality of the Commission’s inter¬ 
vention requirement set forth in the Niagara Frontier case, 
the Commission erred in holding that Appellant failed to 
meet such requirement. 
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9. The Commission erred as a matter of law in apply¬ 
ing to the intervention petition the requirements of § 1.388 
of its Rules, which section exceeds the intervention re¬ 
quirements of § 309 of the Communications Act of 1934, 
as amended, and is therefore contrary to law. 

10. The Commission erred in finding that the grant of 
the WAVZ application would serve the public interest, in 
light of its unlawful refusal to permit Appellant to parti¬ 
cipate in the hearing and to indicate and demonstrate in 
what manner the grant would not serve the public interest. 

IV. Prayer for Relief 

Wherefore, Appellant prays that this Court (1) adjudge 
invalid and set aside the Commission decision, released 
November 7, 1955, granting the WAVZ application; (2) 
adjudge invalid and set aside the Memorandum Opinion 
and Order of the Commission, released November 19, 1954, 
denying the Appellant’s petition to intervene; (3) direct 
the Commission to order a new hearing on the application 
of The WAVZ Broadcasting Corporation, permitting 
Appellant to participate fully therein in accordance with 
its rights under § 309(b) of the Communications Act of 
1934, as amended; and (4) grant such other relief as may 
seem just and equitable. 

Respectfully submitted, 

The Elm City Broadcasting Corporation 

Fisher, Wayland, Duvall & Southmayd 
Its Attorneys 


By: 


Address: 

703 Perpetual Building 
Washington 4, D. C. 

Dated: December 7, 1955 


John P. Southmayd 
Ben C. Fisher 


i 
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IN THE UNITED STATES COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA CIRCUIT 

Case No. 12,542 

The Elm City Broadcasting Corporation, Petitioner , 

v. 

United States of America and Federal Communications 

Commission, Respondents. 

The Wavz Broadcasting Corporation, Intervenor. 

Case No. 13,002 

The Elm Cm* Broadcasting Corporation, Appellant . 


v. 

Federal Communications Commission, Appellee, 

The Wavz Broadcasting Corporation, Intervenor. 

Stipulation 

It is hereby stipulated by and between the parties: 

I. That the procedure to govern the filing of briefs and 
Joint Appendix shall be as follows: 

(a) That the printing and filing of the Joint Appendix 
shall be deferred, as hereinafter provided, until the printed 
briefs of the parties shall have been served and filed. 

(b) That appellant-petitioner shall on or before Friday, 
January 20, 1956, serve on the other parties and file 
with the Court, its printed brief. 

(c) That appellee-respondent and intervenor shall on 
or before Wednesday, February 15, 1956, serve on the 
other parties and file with the Court, their multilithed or 
printed briefs. 

(d) That appellant-petitioner shall on or before Satur¬ 
day, February 25, 1956, serve on the other parties and 
file with the Court its printed reply brief. 
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(e) That thereafter, the Joint Appendix shall be printed 
and the required number of copies thereof as specified 
in Rule 18 of the Rules of this Court shall be served and 
filed. The Joint Appendix shall be independently num¬ 
bered but the portions of the record printed therein shall 
also state the pages of the record wherein this material 
may be found. 

(f) That all citations in briefs will be to the record it¬ 
self which was filed in this Court on January 4, 1956. 

II. That Rule 37(c) of the Rules of this Court which 
requires that the appendix to appellant-petitioner’s brief 
contain the notice of appeal and statement of reasons 
therefor be waived. 

III. That Rule 37(e) of the Rules of this Court which 
requires that the appendix to intervenor’s brief contain¬ 
ing the notice of intervention be likewise waived. 

IV. That the issues are as follows: 

1. Whether the order complained of in Case No. 12,542 
is reviewable bv this Court, within the meaning of Section 
402(a) of the Communications Act of 1934, as amended. 

2. Whether, under the circumstances of this case and 
Section 309(b) of the Communications Act of 1934, as 
amended, the Commission was legally required to permit 
the intervention by appellant in the hearing held on the 
application of The WAVZ Broadcasting Corporation. 

Intervenor believes that this case also presents to the 
Court the issue of: 

3. Whether this Court should now order a hearing on 
mooted, irrelevant, and insubstantial issues which cannot 
affect the action taken by the Commission. 
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V. That the attached “Agreed Statement of the Case” 
contains the facts pertinent to these cases. 

Respectfully submitted, 

Daniel N. Friedman 

Counsel for United States 


Richard A. Solomon 
Counsel for Federal Com¬ 
munications Commission 


Ben C. Fisher 

Counsel for The Elm City 
Broadcasting Corporation 


William P. Bernton 


Leo Rosen 

Counsel for The WAVZ 
Broadcasting Corporation 

January 20, 1956. 


Agreed Statement of the Case 

Appellant, The Elm City Broadcasting Corporation is a 
corporation organized under the laws of the State of Con¬ 
necticut and doing business in the State of Connecticut. 
It is and has been for some time the owner and operator 
of standard broadcast station WXHC, FM broadcast sta¬ 
tion WNHC-FN, and television broadcast station WNHC- 
TV, all of which operate commercially in New Haven, Con¬ 
necticut, under appropriate authorizations granted by the 
Federal Communications Commission. All of these sta¬ 
tions are authorized to operate unlimited hours on their 
assigned frequencies. 







Intervenor, The WAVZ Broadcasting Corporation is 
also a corporation organized under the laws of the State 
of Connecticut and doing business in that State. Since 
1949 it has owned and operated standard broadcast sta¬ 
tion WAVZ at New Haven, Connecticut, with assigned 
facilities of 1260 kc. 1 kw. power daytime hours only. 

On March 25, 1953, Key Broadcasting System, Inc. 
filed an application with the Commission requesting a con¬ 
struction permit for a new standard broadcast station to 
operate on 1300 kc. at Bay Shore, N. Y. On July 27, 1953 
The WAVZ Broadcasting Corporation, filed an applica¬ 
tion for a construction permit to change the facilities of 
Station WAVZ, New Haven, Connecticut from 1260 kc. 
1 kw*. daytime only, to 1300 kc. 1 kw. daytime only: and 
on November 9, 1953, it amended its application to re¬ 
quest unlimited time operation on 1300 kc with 1 kw power 
using a nighttime directional antenna. On December 3, 
1953, Edward J. Fitzgerald filed an application for a con¬ 
struction permit for a new standard broadcast station to 
operate on 1300 kc at Riverhead, N. Y. These three ap¬ 
plications were mutually exclusive: and pursuant to the 
provisions of Sec. 309(b) of the Commmiications Act of 
1934, as amended, all three applicants were advised by 
the Commission in a letter dated February 18, 1954, that 
a hearing would be necessary. Because it appeared that 
one or more of these proposals might cause electrical 
interference to stations WJLK, Asbury Park, N. J., 
WTNJ, Trenton N. J., WOV, New York, N. Y., or WOOD, 
Grand Rapids, Michigan the Commission pursuant to Sec. 
309(b) notified the licensees of said stations concerning 
the pendency of these mutually exclusive applications and 
the necessity for a comparative hearing thereon. 

Following the receipt by the Commission of replies to 
these letters from the respective applicants under dates 
of February 27, March 18, and March 20, 1954, and upon 
the receipt of a reply dated March 24, 1954, from the 
licensee of Station WOOD, advising that it did not object 




to a grant of the amended application of The WAVZ 
Broadcasting Corporation, the Commission on April 28, 
1954, adopted an Order designating the three applications 
for hearing in a consolidated proceeding, the time and 
place to be later specified. In this Order the Commission 
found The WAVZ Broadcasting Corporation to be legally 
and financially qualified; the hearing issues concerning 
the WAVZ application related to the technical aspects of 
its proposal and the competitive issues between the WAVZ, 
Key, and Fitzgerald applications. This order also made 
the licensee of Stations WTNJ, WJLK and WOV parties 
to the hearing because of possible electrical interference 
to them from one or more of the applicants. 

On July 2, 1954, a Petition to Intervene and for the En¬ 
largement of Issues was filed by the Great South Bay 
Broadcasting Company, the licensee of station WRBS-FM, 
Bay Shore, New York. Great South Bay alleged that it 
would suffer competition from the institution of Key 
Broadcasting System Inc’s proposed AM station at Bay 
Shofe; it stated with particularity the lines of testimony 
it would develop and the facts it proposed to develop at the 
bearing and it sought leave to intervene in the proceed¬ 
ing 4o oppose the application of Key Broadcasting Sys¬ 
tem, Inc*. By order dated September 17, 1954, the Commis¬ 
sion granted that part of Great South Bay’s Petition which 
sought leave to intervene in the proceeding, stating that 
“an adequate statement of the facts be developed at the 
hearing has been offered.” 

While this petition was pending, the Commission by 
order of July 14, 1954. scheduled the hearing for October 
5,1954 and, by order of July 23,1954, designated a hearing 
examiner to preside at the October 5 hearing. On August 
10, 1954, the Hearing Examiner issued an order directing 
the parties to appear at a conference to be held in Wash¬ 
ington on August 20,1954, to consider the matters specified 
in Section 1.813 of the Commission’s Pules and Regula¬ 
tions. By order of August 17, 1954, that conference was 
continued to August 27. 
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On August 27, 1954, the Section 1.813 conference was 
held. Following this conference the Hearing Examiner is¬ 
sued an Order, dated August 30, 1954, in which he ordered 
the applicants to exchange and to serve all parties with 
the exhibits constituting their affirmative cases by no later 
than October 5, 1954. This order also scheduled a further 
conference, under Section 1.841(c) of the Commission’s 
rules, to be held on October 15, 1954; and continued until 
October 25, 1954 the commencement of hearing which the 
Commission had originally scheduled for October 5, 1954. 

On October 4, 1954, Edward J. F. Fitzgerald petitioned 
for leave to dismiss his application without prejudice; and 
said petition was granted by Order dated October 12, 1954. 

By October 5, 1954 the other two applicants exchanged 
and served on the other parties to the proceeding the ex¬ 
hibits constituting their affirmative cases. On October 15, 
1954, the Sec. 1.841(c) conference was convened as sched¬ 
uled; but since all government employees had been re¬ 
leased for the afternoon because of an approaching hur¬ 
ricane, the conference was adjourned in the early after¬ 
noon. Because of this delay the Hearing Examiner by Or¬ 
der of October 18, 1954 directed the Sec. 1.841(c) Confer¬ 
ence continued to October 21, 1954, or which date it was 
completed. 

At the October 21 meeting Key Broadcasting System, Inc. 
raised questions concerning the competency of some third- 
party letters and affidavits which WAVZ had submitted in 
its direct case; and WAVZ and Commission counsel raised 
question concerning the sufficiency of the exhibits pre¬ 
sented by Key. Following this meeting, the Hearing Ex¬ 
aminer, by order of that same date, continued the com¬ 
mencement of hearing to November 19, 1954. On October 
28, 1954, the Hearing Examiner issued his Order govern¬ 
ing the Course of Hearing, in which he ordered both Key 
and WAVZ to submit certain further data by November 9, 
1954 and further ordered WAVZ to hold “a depositional 
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hearing ... to take the testimony of those who wrote the 
letters or made the affidavits submitted as part of [its] 
direct case.” This order also confirmed the November 19, 
date previously set for the commencement of hearing by 
his order of October 21. 

Pursuant to the above Order the parties made further 
submissions prior to November 9, 1954; and WAVZ held 
depositional hearings on November 9, 12, 15 and 16, 1954 
at which time the testimony of 19 different witnesses was 
taken. 

On November 19, 1954 the parties commenced the intro¬ 
duction of their exhibits into evidence and the hearing 
commenced. 

In the meantime, on November 3, 1954, the appellant, 
The Elm City Broadcasting Corporation, filed with the 
Commission, a petition to intervene in the comparative 
hearing on the remaining applications of Key Broadcast¬ 
ing System, Inc. and The WAVZ Broadcasting Corpo¬ 
ration. 

The Petition to Intervene, which is set forth in full in 
the Joint Appendix alleged that it was filed pursuant to 
Section 309(b) of the Communications Act of 1934, as 
amended that The Elm City Broadcasting Corporation was 
never notified by the Commission of its action designating 
for hearing the two applications and that “this inter¬ 
vention request is being filed more than ten days prior tc 
the November 19, 1954, date of the hearing on said ap¬ 
plication.” It alleged that appellant was the licensee of 
Stations WNHC and WNHC-FM and the permittee of 
Station WHNC-TV, all of New Haven, which stations are 
in direct competition in the New Haven area with WAVZ 
for broadcasting advertising. It further alleged that a grant 
of the requested change in the WAVZ operations from day¬ 
time only on 1260 kc to unlimited time on 1300 kc would 
result in losses of local, regional and national advertising 
accounts to WNHC and WNHC-FM, thus causing appel- 
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lant economic injury adversely affecting its ability to serve 
the public interest through its AM and FM broadcasting; 
that a grant of the WAVZ application would also cause a 
loss of some of the present nighttime listeners of WXHC 
and WNHC-FM; and that appellant, therefore, was a party 
in interest by virtue of competitive injury. 

The Petition further alleged that upon grant of its in¬ 
tervention request appellant proposed to adduce facts un¬ 
der five of the issues set forth in the Commission’s order 
of April 28,1954 designating the two applications for hear¬ 
ing, in order to show that a grant of the WAVZ applica¬ 
tion would not serve the public interest, convenience and 
necessity. It further alleged that since appellant was wholly 
owned bv residents of New Haven and has had continuous 
experience in New Haven broadcasting operations since 
1944, it was in a unique position to assist the Commission 
in its determination as to whether the WAVZ application 
should be granted. Finally, it was alleged that evidence 
would be adduced showing the following facts, among 
others: 

(1) that there was no public need warranting estab¬ 
lishment of this particular new nighttime service; 

(2) that the proposed operation would result in objec¬ 
tionable interference to station WTNJ; 

(3) that the proposed operation would not comply with 
the Commission’s Rules and Standards, and particularly 
Section 3.28(c) thereof: 

(4) that Section 307(b) of the Act and the public inter¬ 
est would be better served by a grant of the Key applica¬ 
tion. 

An Opposition to said intervention petition was filed by 
The WAVZ Broadcasting Corporation on November 9, 
1954, and a Reply to said Opposition was filed by appel¬ 
lant on November 15, 1954. In an Order released Novem¬ 
ber 19, 1954, (Commissioner Hennock dissenting) the Com- 
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mission denied the intervention petition stating, inter 
alia , that: 

“. . . the statement of matters to be proved is conjec¬ 
tural and speculative and otherwise insufficient in that it 
does not adequately state the nature of the facts it pro¬ 
poses to develop at the hearing and that the petition is 
therefore fatally defective and should be denied in accord¬ 
ance with our ruling in Niagara Frontier Amusement Cor¬ 
poration, 10 Pike & Fischer RR 39” (Set forth in full in 
joint appendix). 

Thereafter the hearing proceeded for 9 more days. The 
proceedings filled over 1500 pages of transcript. The rec¬ 
ord was closed on December 21, 1954. All parties were re¬ 
quested to submit proposed findings of fact and conclu¬ 
sions of law. 

Under date of February 15, 1955 WO AX, Inc. licensee 
of Radio Station WTXJ filed a pleading entitled “Position 
of WOAX, Inc. Licensee of WTXJ” in which it stated that 
there was no indication that either the Key or the WAVZ 
proposal would cause objectionable interference to WTXJ 
and that WOAX, Inc. therefore found it unnecessary to 
submit proposed findings or participate further in the pro¬ 
ceedings. 

On January 17, 1955, appellant filed its Petition for Re¬ 
view (Case No. 12,542) in this Court. WAVZ thereafter 
requested and was granted leave to intervene in the pro¬ 
ceedings. 

On February 24, 1955, the Hearing Examiner issued his 
Initial Decision. In the Initial Decision he denied the Key 
application as in default for having failed to make any 
showing with regard to four of the issues on which its ap¬ 
plication was set for hearing and for having failed to estab¬ 
lish that it was financially qualified to construct and oper¬ 
ate the proposed station. The Hearing Examiner denied 
the WAVZ application for the sole reasons that a grant of 
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that application would be inconsistent with Sec. 3.24(b) 
and 3.28(c) (3) of the Commission’s Rules and Regula¬ 
tions (the “10% rule”). 

Both applicants thereafter filed Exceptions to the Initial 
Decision; and WAVZ included with its exceptions a re¬ 
quest for waiver of Sec. 3.24(b) and 3.28(c) (3) of the Com¬ 
mission’s Rules and Regulations. 

Oral argument was held before the Commission on June 
6, 1955. On November 7, 1955, the Commission released its 
final decision, in which it affirmed the denial of the Kev 
application, but granted the WAVZ application, because it 
found (1) substantial compliance with Section 3.24(b) of 
its rules, (2) that a waiver of Section 3.28(c) of its rules 
was justified, and (3) that a grant of the WAVZ applica¬ 
tion would serve the public interest, convenience, and 
necessity. 

On December 6, 1955, Key Broadcasting System, Inc. 
filed a Petition for Reconsideration of the Commission’s 
Decision released November 7. WAVZ filed an opposition 
to this Petition; and the matter is still pending before the 
Commission. 

On December 7,1955, appellant filed its Notice of Appeal 
under Sec. 402(b) of the Communications Act of 1934, 
(Case No. 13,002), appealing from the order of November 
19, 1954, denying its petition to intervene and from the 
final decision of the Commission released November 7, 
1955. On December 9, 1955 the WAVZ Broadcasting Cor¬ 
poration filed its Notice of Intervention under Sec. 402(e) 
of the Act. 
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214 Filed July 2, 1954 

Before the 

FEDERAL COMMUNICATIONS COMMISSION 

Washington, D. C. 

In re Applications of 
Docket No. 10379 

Key Broadcasting System, Inc., Bay Shore, New York 

Docket No. 11014 

The WAVZ Broadcasting Corporation (WAVZ), 

New Haven, Connecticut 

Docket No. 11015 

Edward J. Fitzgerald, Riverhead, New York 
For Construction Permits 

Petition to Intervene and for Enlargement of Issues 

The Great South Bay Broadcasting Company respect¬ 
fully petitions the Commission for leave to intervene in 
the matter of the application of Key Broadcasting System, 
Inc. (Docket No. 10379) in the above-entitled proceeding 
and to enlarge the issues as more specifically set forth 
hereinafter. In support thereof, it is shown as follows: 

1. Petitioner is the permittee of Station WRBS-FM, 
Bay Shore, New York. It has an application pending for 
construction permit for a new standard broadcast station 
to be operated on 540 kc with power of 250 watts, daytime 
only, at Islip, New York (File No. BP-9200). 

2. The above-entitled application of Key Broadcasting 
System, Inc. requests a construction permit for a new 
standard broadcast station at Bay Shore, New York to be 
operated on 1300 kc with power of 1 kw, daytime only. 
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By order of April 28, 1954, the Commission designated 
this application for consolidated hearing with the above- 
captioned applications of The WAVZ Broadcasting Cor¬ 
poration and Edward J. Fitzgerald. To date, no hear¬ 
ing has been scheduled in this proceeding. 

3. Petitioner’s standing to intervene in the above-entitled 
proceeding with respect to the application of Key Broad¬ 
casting System, Inc. is well established. As permittee of 
an FM station in the same community as the proposed 
location of the standard broadcast station of Key Broad¬ 
casting System, Inc., petitioner would be in economic com¬ 
petition with that station for listeners and ad\’ertisers and 
would be adversely affected in this respect by a grant of 
the application of Key Broadcasting System, Inc. Ver- 
sluis Radio and Television, Inc., 9 RR 102; Independent 
Television, Inc., 10 RR 510. 

215 4. As party intervenor in Docket No. 10379, peti¬ 

tioner proposes to present direct evidence, and also 
to develop through cross-examination of witnesses for Key 
Broadcasting System, Inc., the extent to which that appli¬ 
cant has sought to impede the establishment of petitioner’s 
FM station and to prevent a grant of petitioner’s appli¬ 
cation for a new AM station (File No. BP-9200). Peti¬ 
tioner has in its possession circulars distributed by Key 
Broadcasting System, Inc., urging potential advertisers 
not to use the facilities of Station WRBS, of which peti¬ 
tioner is permittee, and proposes to develop the full facts 
concerning such distribution by Key Broadcasting System, 
Inc. at the hearing. In addition, petitioner proposes to 
develop testimony at the hearing concerning the activities 
of principals of Key Broadcasting System, Inc. in the 
promotion and preparation of the application of George 
V. Spohrer for the use of 540 kc at Syosset, New York. 
Mr. Spohrer’s application was tendered for filing on June 
23, 1954 for the same facility (540 kc) requested in peti¬ 
tioner’s pending application for Islip, New York. Ex- 
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animation of Mr. Spohrer's application discloses that the 
engineering portions thereof, and apparently other sec¬ 
tions of the application, were prepared by Mr. Lee Hol¬ 
lingsworth, who is the President and controlling stock¬ 
holder of Key Broadcasting System, Inc. The interest of 
Key Broadcasting System, Inc. in preventing the estab¬ 
lishment of petitioner’s station on 540 kc at Islip, New’ 
York while its own application for a new station at nearby 
Bay Shore on 1300 kc is in a hearing status, is apparent 
and it does not appear to be necessary at this time to 
develop further the argument that the purposes of Key 
Broadcasting System, Inc. would be furthered by the in¬ 
sertion of a “block” application directed against peti¬ 
tioner’s 540 kc application. 

5. It is believed that the issues presently ordered by 
the Commission in the above-entitled proceeding would 
permit the introduction of testimony dealing with the 
efforts of Key Broadcasting System, Inc. to obstruct the 
establishment of new’ stations by petitioner and others in 
Long Island which might compete with either the exist¬ 
ing station WKBS, Oyster Bay, New’ York, presently 
licensed to Key Broadcasting System, Inc., or to the pro¬ 
posed operation of Key Broadcasting System, Inc. at Bay 
Shore, New York. However, so as to specifically serve 
notice upon Key Broadcasting System, Inc. that its activi¬ 
ties in this connection will be in issue in the above-en¬ 
titled proceeding, it is respectfully requested that the Com¬ 
mission enlarge the issues in Docket No. 10379 as follows: 

216 “to obtain full information with respect to the 
i activities of Key Broadcasting System, Inc., or any 
of its officers, directors and stockholders, in the promotion 
and preparation of the application of George V. Spohrer 
for construction permit for a new’ standard broadcast sta¬ 
tion at Syosset, New* York (tendered June 23, 1954).” 

“to obtain full information with respect to the activities 
of Key Broadcasting System, Inc., or any of its officers, 
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directors and stockholders, with respect to obstructing or 
impeding the grant of applications for broadcast stations 
at Bay Shore, Islip, or other communities within the serv¬ 
ice area of Station WKBS, or its proposed station at Bay 
Shore, New York.” 

G. In view of the fact that the application of George V. 
Spohrer for Syosset, New York, was tendered only re¬ 
cently—June 23, 1954—and no hearing date in the above- 
entitled proceeding has been scheduled, it is submitted that 
good cause exists for the present consideration of this 
petition, as provided for in Sections 1.388 and 1.389 of the 
Commission’s rules. 

7. An Affidavit of George E. Klein, Jr., petitioner’s 
President, follows, in accordance with Section 1.388(b) of 
the Commission’s rules. 


Affidavit 


This is to certify that the facts contained in this petition 
are true and correct to the best of my knowledge and belief. 

George E. Klein, Jr. 

George E. Klein, Jr. 


Subscribed and sworn to before me this 30th day of June, 
1954. 


Charlotte Heinze 
Notary Public (seal) 


My Commission expires: March 30, 1956 

Respectfully submitted, 

The Great South Bay Broad¬ 
casting Company 
By Samuel Miller 
Samuel Miller 
Its Attorney 

1025 Vermont Avenue, N.W. 
Washington, D. C. 
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358 Memorandum Opinion and Order 

By the Commission: Commissioners Sterling and Bartley 
not participating. 

1. Great South Bay Broadcasting Company (South Bay), 
permittee of WRBS-FM, Bay Shore, New York, and an ap¬ 
plicant for a standard broadcast station on the frequency 
540 kc at Islip, New York, seeks by petition filed July 2, 
1954, to intervene in the above-entitled proceeding and have 
the issues therein enlarged. To show prospective economic 
injury, petitioner states that it would be in economic com¬ 
petition with Key Broadcasting and would be adversely 
affected by a grant of the latter’s application. The subjects 
to be developed by petitioner at the hearing relate to al¬ 
leged efforts of Key Broadcasting to impede the establish¬ 
ment of petitioner’s station by urging advertisers not to 
use petitioner’s facilities and to encourage and assist an¬ 
other party to file an application in competition with peti¬ 
tioner’s AM application at Tslip. South Bay also requests 
enlargement of the hearing issues to permit introduction 
of testimony on these matters. Although the requests to 
intervene and enlarge were not made within the 15 days 
allowed by the rules, petitioner states good cause for late 
filing exists because the application in competition with 
South Bay’s AM application was not filed until June 23, 
1954 and because no hearing date in the instant proceeding 
had been scheduled at the time the petition was filed. 

2. Key Broadcasting opposes the petition. While gener¬ 
ally admitting the activities complained of by petitioner, 
it is contended that an extension of time to construct au¬ 
thorized to South Bay on May 4, 1954 indicates the possi¬ 
bility that completion of the FM station is not intended 
unless an AM grant is received. Key Broadcasting urges 
recision of the extension and that a comparative hearing 
by held on South Bay’s AM application. 

359 3. Considering the allegations made by petitioner 
and Key Broadcasting’s response thereto, we are of 
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the opinion that good cause exists for the late filing of the 
petition to intervene and enlarge issues, that South Bay 
has sufficiently established its interest under 309(b) of the 
Act to justify intervention, and that an adequate statement 
of the facts to be developed at the hearing has been offered. 
However, we are of the opinion that the requested issue 
enlargement is unnecessary since the facts alleged by peti¬ 
tioner may be gone into under the comparative issues al¬ 
ready specified. 

4. Key Broadcasting has failed to allege any facts suffi¬ 
cient to justify action looking toward recision of South 
Bay’s extension of time to construct the FM station. Inso¬ 
far as a hearing on petitioner’s AM application is urged, 
established Commission procedures will assure that proper 
consideration is given to the application. 

5. Accordingly, It Is Ordered This 17th day of Septem¬ 
ber, 1954, that the petition of Great South Bay Broadcast¬ 
ing Company to intervene in this proceeding Is Granted 
provided that its participation as a party in interest shall 
be limited to the issues set forth in its petition for inter¬ 
vention : that the petition of Great South Bay Broadcasting 
Company for enlargement of the hearing issues Is Denied; 
and that the request of Key Broadcasting System for ac¬ 
tion looking toward the withdrawal of the extension of time 
for the construction of WRBS-FM Is Denied. 

Federal Communications Commission 

Mary Jane Morris 
Mary Jane Morris 

(seal) Secretary 

Released: September 21, 1954 
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Filed November 3, 1954 


BEFORE THE FEDERAL COMMUNICATIONS COMMISSION 

Washington, D. C. 

Docket No. 10379 

File No. BP-8422 

In re Applications of: 

Key Broadcasting System, Incorporated 
Bay Shore, New York 

Docket No. 11014 

File No. BP-8944 

The Wavz Broadcasting Corporation (WAVZ) 

New Haven, Connecticut 

For Construction Permits 

Petition to Intervene 

Comes now The Elm City Broadcasting Corporation, 
New Haven, Conn, (hereinafter called Petitioner), by its 
attorneys, pursuant to Section 309(b) of the Communi¬ 
cations Act of 1934, as amended, and herewith respect¬ 
fully requests leave to intervene in the above-entitled 
matter. In support of this request, the following is shown: 

1. The comparative hearing on the above-entitled appli¬ 
cations is now* scheduled to commence November 19, 1954. 
Section 309(b) of the Communications Act provides that 
any party in interest “not notified by the Commission of 
its action with respect to a particular application may 
acquire the status of a party to the proceeding thereon by 
filing a petition for intervention showing the basis for 
their interest at any time not less than ten days prior to 
the date of the hearing’’. Petitioner has never been noti¬ 
fied by the Commission of its action designating for 
hearing the above application of The WAVZ Broadcasting 
Corporation (hereinafter called WAVZ) for a construction 
permit to modify the license of Station WAVZ, New 


Haven, Conn., from 1260kc, 1 KW, daytime only, to 1300kc, 
1 KW, unlimited time, using a directional antenna at night. 
This intervention request is being filed more than ten days 
prior to the November 19, 1954 date of the hearing on said 
application. 

2. Petitioner is the licensee of Stations WNHC, 1340kc, 

250 Watts, unlimited time, and WNHC-FM, New 
530 Haven, Conn. It is also the permittee of Station 

WNHC-TV, New Haven, Conn., which operates on 
Channel 8. Its stations are in direct competition in the 
New Haven area with Station WAVZ for broadcast ad¬ 
vertising. Grant of the requested change in the WAVZ 
operation from daytime only to unlimited time would re¬ 
sult in losses of local, regional and national advertising 
accounts to WNHC and WNHC-FM, thus causing Peti¬ 
tioner economic injury adversely affecting its ability to 
serve the public interest through its AM and FM broad¬ 
casting. Grant of WAVZ would also cause a loss of some 
of the present nighttime listeners of WNHC and WNHC- 
FM. Petitioner, therefore, is a party in interest in this 
proceeding under Section 309(b) of the Act on the ground 
of competitive injury. Federal Communications Commis¬ 
sion v. Sanders Bros. Badio Station, 309 U.S. 470 (1940). 

3. Upon grant of its intervention request, Petitioner 
proposes to adduce facts under Issues 1, 2, 3, 7, and 8 of 
the Commission’s Order of April 28, 1954, designating 
the above applications for hearing to show that grant of 
the WAVZ application should not be made in the public 
interest, convenience, and necessity. Inasmuch as Peti¬ 
tioner is wholly owned by residents of New Haven and 
has had continuous experience in New Haven broadcast 
operation since 1944, it is in a unique position to assist 
the Commission in its determination whether the WAVZ 
application should be granted or denied in the public in¬ 
terest. In re Independent Television . Inc.. 10 PR 510, 
516(b); in re Allegheny Broadcasting Corporation. Memo¬ 
randum Opinion and Order of July 27, 1954, FCC 54-940, 


28 


8106. Evidence will be adduced by the intervenor under 
the aforesaid issues showing the following facts among 
others: 

A. That there is no public need warranting the es¬ 
tablishment of the proposed additional nighttime 
medium of local broadcast expression at New- Haven, 
since existing stations adequately meet such need. 

531 B. That the proposed WAVZ operation will re¬ 
sult in objectionable interference to WTNJ, Tren¬ 
ton, N. J. 

C. That the proposed WAVZ operation does not 
comply with the Engineering Rules and Standards, 
and particularly 3.28(c) thereof. 

D. That Section 307(b) of the Act and the public 
interest will be better served by grant of the Key 
application than by grant of WAVZ, but that irre¬ 
spective of grant of the Key application, the public 
interest requires denial of the WAVZ application. 

Wherefore, the premises considered, Petitioner respect¬ 
fully requests that it be granted leave to intervene in the 
above-entitled matter. 


Respectfully submitted, 


The Elm City Broadcasting Corporation 
Fisher, Wayland, Duvall and Southmayd, 
Its Attorneys. 


Address: 

703 Perpetual Bldg. 
Washington 4, D. C. 

Dated: 

November 3, 1954 


By John P. Southmayd 
John P. Southmayd 
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534 SHER, OPPENH EIMER & HARRIS 

ATTORNEYS AT LAW 

1026 Woodvrard Building 
Washington 5, D. C. 

November 9, 1954 

Miss Mary Jane Morris, Secretary 
Federal Communications Commission 
Washington 25, D. C. 

In re: Dockets 10379, 11014 

Dear Miss Morris: 

I am enclosing herewith, on behalf of the Attorneys of 
Record of The WAVZ Broadcasting Corporation, an orig¬ 
inal and ten copies of their Opposition of The WAVZ 
Broadcasting Corporation • to the Petition to Intervene 
filed herein by Elm City Broadcasting Corporation. 

My understanding is that the Petition was filed as a Mo¬ 
tions Commissioner matter which would require only the 
submission of eight copies. The extra copies are sub¬ 
mitted for inclusion in the second docket in this case. 

Very truly yours, 

William P. Bern ton 
William P. Bernton 

WPB/bh 
Enc. 11 
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535 SHE®, OPPENHEIMER & HARRIS 

ATTORNEYS AT LAW 


1026 Woodward Building 
Washington 5, D. C. 

November 9, 1954 


Memorandum to: 


Motions Commissioner’s Office 

Docket Section 

Mixx Fox 

Mr. Borros 

Mr. Butts 

I have this day filed, on behalf of the Attorneys of Rec¬ 
ord Of The WAVZ Broadcasting Corporation, their Op¬ 
position to Petition to Intervene filed herein by Elm City 
Broadcasting Corporation. 


Inasmuch as I have not made a formal appearance in 
this case, and since the Attorneys of Record are out of 
town, I would appreciate it if you could inform me by 
telephone whenever the oral argument is set on this matter. 


With thanks. 

Sincerely, 

William P. Bernton 
William P. Bernton 

WPB/bh 


. 
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536 BEFORE THE 

FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D. C. 

In re Applications of: 

Docket No. 10379 
File No. BP-8422 

Key Broadcasting System, Incorporated 
Bay Shore, New York 

Docket No. 11014 
File No. BP-8944 

The WAVZ Broadcasting Corporation (WAVZ) 

New Haven, Connecticut 

For Construction Permits 

Opposition of the WAVZ Broadcasting Corporation (WAVZ) 
to Petition to Intervene Filed by Elm City Broadcasting 
Corporation, Request for Referral to Full Commission and 
Motion for Extension of Time to Prepare Brief 

The WAVZ Broadcasting Corporation, hereinafter re¬ 
ferred to as the Applicant, hereby notes its opposition to 
the Petition to Intervene filed herein by Elm City Broad¬ 
casting Corporation; requests that this matter be referred 
to the full Commission for decision; and moves for an 
additional 10 days in which to prepare a brief in opposition. 

And for cause therefor, the Applicant shows as follows: 

1. The Petition to Intervene Is Not Timely 

The Petition to Intervene cannot be granted because 
it is not timely. Sec. 309(b) of the Communications Act 
provides that an intervention petition must be filed no 
less than ten days prior to the 1 ‘date of hearing/’ At this 
late date, two months after the opening of the record, 13 
days after the last Sec. 1.841 conference, 29 days after the 
exchange of affirmative cases, and only 6 days before the 
scheduled cross-examination of some of WAVZ’s wit- 
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nesses by deposition the statutory right of intervention 
has obviously expired, and the instant petition must be 
denied as untimely. 

The revision of Sec. 309(b) of the Act which established 
the 10th day before the “date of hearing” as being 
537 the last day on which a petition for intervention 
could be filed, was written and became effective in 
1952 before Sec. 1.841 of the Commission’s Rules had 
been promulgated and before the enlargement of the sig¬ 
nificance of the 1.813 conference. At that time the hearing 
procedure was far different and much less complicated 
than it is today. “Pre-hearing” procedures were limited 
to Sec. 1.813 conferences, which were permissive rather 
than mandatory and which were not held on the record. 
The record usually opened with the first formal step in 
the hearing procedure: and that day was the “date of 
hearing.” 

In construing the pertinent language of Sec. 309(b) of 
the Act, therefore, we must relate it to the procedures 
which the Commission followed and which Congress con¬ 
templated in enacting that language. When this is done, 
it becomes clear that the only thing Congress could have 
intended by the language “date of hearing” was the date 
of the first formal step of the hearing procedure, which, 
at that time, was usually marked by the opening of the 
record. In the case at bar that date has long since passed. 

The original Sec 1.813 conference in this case, at which 
the record was opened, was held on August 27, 1954; and 
thereafter an order governing the course of hearing was 
entered. On October 5, 1954 the parties exchanged by mail 
the exhibits constituting their affirmative cases; and the 
Sec. 1.841 conference was commenced on October 15th and 
completed on October 21, 1954. At the time that the instant 
Petition to Intervene was filed, on Nov. 3, 1954, nothing 
remained to be done except to admit the exhibits and 
cross-examine the witnesses; and even that latter pro- 


cedure had already commenced by the scheduling: of depo¬ 
sitions, to be held in New Haven on the day of the filing of 
this Opposition, for the cross-examination of some of the 
witnesses of WAVZ. 

538 The idea that this petition can be timely is evi¬ 
dently premised on the assumption that the Com¬ 
mission’s recent (July 14, 1954) Report and Order in the 
Matter of the Revision of the Commission’s Rules Relating 
to Broadcast Hearings postponed the “date of hearing” 
so that it now coincides with the “commencement of hear¬ 
ing” as used in that Order. Such a contention, however, 
violates both equity and logic, as well as the accepted 
canons of statutory construction. 

Congress will obviously not be assumed to have antici¬ 
pated that years after the enactment of Sec. 309(b) the 
Commission would adopt an Order containing language to 
the effect that, for certain purposes, a hearing would not 
be deemed to “commence” until twenty days after the 
exchange of affirmative cases and to have legislated with 
that contingency in mind. To the contrary, it must be 
asumed that Congress used the term “date of hearing” 
in the light of the administrative practice as established 
at the time the statute was enacted and to have intended 
that the term be construed in the light of that practice. 
IT. T. Grant Co. v. Fleming (Em Ct App, 1947) 159 F 2d 
720. 

Further proof that “commencement of hearing” and 
“date of hearing” are not synonymous terms is found in 
the Report and Order of July 14, itself. It is .there stated 
(Par. 4, p. 2) that under the procedure prior to July 14 
a hearing commenced with a Sec. 1.841 hearing conference 
which preceded by some time the taking of testimony and 
submission of exhibits. Under the procedure adopted in 
that order and to be followed after that date, however, 
the “commencement of hearing” was changed so that 
thereafter hearings were to commence simultaneously icith 
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the presentation of proof for inclusion in the record. (Par. 
12, p. 7) 

The Commission may well have the right to define, by 
regulation, the term “commencement of hearing” in any 
wav that it chooses; and to re-define it as often as it de- 
sires by amending its regulations. However, since 
539 statutory rights depend on and are limited by the 
construction given the term “date of hearing” these 
varying definitions of “commencement of hearing” will 
not control the construction of that statutory phrase. If 
the Commission could so control and alter the construc¬ 
tion to be given to a statutory term it would have the 
power to abridge and enlarge the intervention right de¬ 
fined in Sec. 309(b) of the Act. That power it obviously 
does not have. 

As was said by the Supreme Court in a case involving 
the attempt by the Secretary of the Interior to construe 
by regulation a statutory term: 

“This, we think, is beyond his power. * * * If he can 
define one term he can another. If he can abridge, he 
can enlarge. Such power is not regulation; it is legis¬ 
lation. The power of legislation was certainly not in¬ 
tended to be conferred upon the Secretary. 

' U. S. v. United Verde Copper Co. 196 U.S. 207, 215; 

49 L. Ed. 449, 452 

See also Griswold v. U. S. (DC, Mass., 1941) 36 F. Supp. 
714, 720: 

“* * * the meaning Congress intended the provisions 
of the Act to have cannot be changed by the [Treas¬ 
ury] Department. Only Congress can change the 
meaning of its legislative provisions, not the Depart¬ 
ment.” 

Therefore, whatever date represented the “date of hear¬ 
ing” at the time of the enactment of Sec. 309(b) of the 
Act is still the “date of hearing” for the purposes of 
that statute today. As shown above, that date will prob- 
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ably be the Sec. 1.813 conference—a date that has already 
passed. 

Logic also requires that Sec. 309(b) Not be construed 
so as to give an intervenor the right to intervene at this 
late date. Ten days before the “commencement of a hear¬ 
ing” under the new rules the hearing is 50% to 90% 
completed.* The procedural arrangements have long since 
been made; the Hearing Examiner has issued an order 
for the course of the hearing; facts have been admitted or 
stipulated, and affirmative cases have been ex- 
540 changed. All parties are apprised of what witnesses 
they must call and which opposing witnesses they 
will cross-examine. To allow intervention at this point can 
completely undo all the work of the pre-hearing confer¬ 
ences and will, inevitably, necessitate other such confer¬ 
ences, whether called by that name or not. 

To allow intervention at this point in the hearing pro¬ 
cedure can result in a shift of emphasis in a proceeding 
which is supposed, by this time, to be approaching its 
closing. It also raises a serious question of how the appli¬ 
cant’s rights vis-a-vis the intervenor can be protected, 
since the former’s affirmative case was prepared without 
reference to the intervenor’s position and it is now too 
late for it to proffer new evidence to strengthen its affirma¬ 
tive case along the lines which the intervenor’s attack 
will follow. 

In almost every instance this will occasion further delay 
and the “commencement of the hearing” will have to be 
continued until the intervenor’s position is clarified, his 
affirmative case submitted, arrangements made for cross- 
examination of his witnesses, etc. If the commencement of 
the hearing is continued for 10 more days, there will be 

* The right to intervene applies, of conrsc, equally in non-competitive cases 
where the only parties are one applicant and the Broadcast Bureau. In 
those cases “prehearing” procedures may be exhaustive while the “hearing,” 
—i.e.—the presentation of the applicant’s case, may take only an hour if 
the Bureau does not cross-examine. 




time for another intervention. In hearings involving major 
markets successive intervenors, coming in one by one, 
could delay a hearing indefinitely. 

An interpretation of Sec. 309(b) which would allow 
this to happen is inconsistent not only with logic in gen¬ 
eral, it is also directly contrary to the logic and intent of 
the July 14 Report and Order since it would, to a great 
extent, allow the achievements of the 1.813 conference to 
be frustrated; and one of the principal purposes of the 
July 14 amendments was to expand the use and significance 
of that conference (See Pars. 5 and 11, Report and Order 
of July 14). 

541 Equity, too, militates most strongly against a con¬ 
struction of 309(b) which would allow a party to 
sleep on its rights during the greater part of the hearing 
procedure and intervene only at the last moment. Such an 
interpretation would encourage strike interventions, made 
at the last minute, with the hope of a quick settlement or 
buy-out and would keep an applicant in ignorance of poten¬ 
tial opposition and in jeopardy of unforeseen complica¬ 
tions throughout the entire period when, theoretically, he 
is preparing his case to meet all the opposition he will 
encounter. 

In this very case, petitioner has much to explain as to 
why it waited so many months after this application was 
filed, months after it was designated for hearing, and 
weeks after the exchange of affirmative cases, before as¬ 
serting its purported interest. The Commission has con¬ 
sidered these factors in deciding individual cases in the 
past (KWK, Inc., Decision and Order of April 21, 1954; 
FCC 54-520); it will certainly not ignore them in making 
a statutory construction which will be of general applica- 
oilitv. 

We submit that, for the purposes of applying Sec. 309 
(b) the “date of hearing’’ is probably still the date that 
the record is opened. This is not, however, necessarily so. 



It may be the date of the 1.813 conference; it may be the 
date of the exchange of affirmative cases or the Sec. 1.841 
conference. It may even be that until the Commission 
amends its rules to bring them in line with the statute it 
will vary in different cases depending on what has hap¬ 
pened in each case at various points in the proceeding. 
One thing, however, is certain. In this particular case, 
where at the time of the filing of the Petition to Intervene 
so much of the hearing procedure has already been com¬ 
pleted and so little remains to be done, there is no allow¬ 
able construction of 309(b) which will relate the “date of 
hearing’’ to the “commencement of hearing” so as to 
allow petitioner to intervene in this case at this late date. 

We have been unable to find any case which would be a 
precedent for allowing intervention at a point so far 
542 along in the hearing procedure; and submit that if 
the Commission had in the past allowed interven¬ 
tion under such circumstances it would have been improper 
for all the reasons hereinabove set forth. 

For all the above reasons the Petition to Intervene is 
not timelv and cannot now be entertained. 

2. The Petition to Intervene Does Not Property Set 
Forth Sufficient Facts to Sustain a Finding That 
Petitioner Is, in Fact, a “Party in Interest” and 
Allow It to Participate in the Hearing 

A. The Allegations of the Petition Are Insufficient to 
Sustain a Finding That Petitioner Is a “Party in 
Interest.” 

The Commission has held, in Niagara Frontier Amuse¬ 
ment Corp., 10 RR 39, that “a mere showing of probable 
economic injury” was insufficient to establish a petitioner 
as a party in interest. This requirement for definiteness in 
a showing of potential economic injury was restated re¬ 
cently in Western Broadcasting Co ., Inc ., 11 RR 313, where 
intervention also wms denied because the showing of eco¬ 
nomic injury was “conjectural” and “speculative.” 
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Similarly, in the case at bar, the showing made by Peti¬ 
tioner has been too conjectural and speculative to sustain 
the Commission in allowing intervention. The petition 
contains merely utterly unsupported conclusions that a 
grant of WAVZ’s application would cause Petitioner’s 
stations to lose listeners and advertising accounts to 
WAVZ. No facts whatsoever are alleged to sustain these 
conclusions. The allegation of loss of listeners is of no rele¬ 
vance in a 309(b) intervention; and the conclusion relating 
to purported loss of advertising revenue specify no reason 
whatsoever why such loss should be anticipated. The Peti¬ 
tioner fails to specify a single advertising account that 
might be in jeopardy. Neither the size of New Haven 
543 or of its market or the other nighttime services 
available there are set out in the Petition; and for 
all that appears from the pleading, the fact might well be 
that New Haven needs a new nighttime service and that 
new advertising could be found to finance it without in 
any way detracting from Petitioner’s revenues. As a mat¬ 
ter of fact, the applicant’s station has been built up on 
new business rather than by taking advertisers or listeners 
away from the other New Haven stations. This applicant’s 
Exhs. 3 and 5, which have already been submitted as part 
of the Docket in this case, show clearly that WAVZ never 
took away from WNHC’s daytime audience and, if any¬ 
thing, that station’s audience has increased in size since 
WAVZ has been on the air. 

Since the factual basis behind the conclusion of eco¬ 
nomic injury which distinguished the results in the Akron 
and Allegheny cases (10 HR 1189 and 10 RR 11S1) from 
Niagara Frontier, supra are totally lacking here, and since 
the Docket contains proof which controverts the unsup¬ 
ported allegations of the Petition, the result of Niagara’ 
Frontier must control and intervention be denied for 
failure to establish the requisite probability of substan¬ 
tial economic injury. 
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B. The Petition Is Also Deficient in Failing to Set Out 
How Petitioner’s Participation Will Assist the Com¬ 
mission 

Sec. 1.388(b) of the Commission’s Rules requires that a 
Petition to Intervene “must show how [the intervenor’sl 
participation will assist the Commission in the determina¬ 
tion of the issues in question.” This rule has not been 
repealed or superseded, and its requirements must still be 
met. Western Broadcasting, supra. Petitioner has also 
failed to make the requisite showing in this regard. Peti¬ 
tioner’s “familiarity with the local scene” (which is all 
that is alleged in the instant petition) has been specifically 
held to be an insufficient basis to allow the Com- 
344 mission to order intervention. Niagara Frontier 
Amusement Corp., supra. 

Obviously, Petitioner has no special knowledge that will 
enable it to be of assistance on the technical questions of 
this applicant’s compliance with the Commission’s Rules 
and Standards, or of the interference which its proposal 
might cause WTNJ*—which are among the issues on which 
it desires to be heard. Similarly, the determination to be 
made under 307(b) of the Act is a matter in which it can 
have no legitimate interest. With respect to the public 
need for an additional nighttime service in New Haven, 
any contribution it might make along this line would be 
so tainted with self-interest and bias as to be worthless 
in an evidentiary proceeding. 

Being deficient in this respect, also, the Petition must be 
denied. 

C. The Petition Is Also Deficient in Failing to Show Facts 
Relating to Relevant Issues Which Petitioner Would 
Adduce at the Hearing 

In Allegheny Broadcasting Company, 10 RR 1181, the 
Commission adopted the position taken in the comments 
of the Chief, Broadcast Bureau, with respect to the dis- 

* WTNJ is, of course, a party to this proceeding and needs no further 
help to protect its interest. 
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tinctions between the Independent Television case, 10 RR 
510 and the earlier case of 'Niagara Frontier, supra. In 
those comments, the Chief, Broadcast Bureau specifically 
stated that the Niagara Frontier case was still law; and 
distinguished it from the Independent case principally on 
the "rounds that the petitioner in Niagara Frontier (where 
intervention was denied) “did not show facts which were 
to be adduced at the hearing,” whereas in the Independ¬ 
ent and Akron cases (where intervention was allowed) 
they had. 

In the instant case Petitioner has not indicated a single 

fact that it would adduce at the hearing, but has 

545 merelv stated conclusions that it would trv to es- 
* • 

tablisli at the hearing. Therefore, on this point also, 
the Petition is deficient and, under the rule of the Niagara 
Frontier case, must be denied. 

However, even if the conclusions set out by Petitioner 
were held to sustain the burden of “showing facts” which 
is imposed by the rulings in the Niagara Frontier and 
Allegheny cases, they would still not support Petitioner’s 
right to be heard in this hearing because none of them are 
relevant to the interest on which Petitioner has predicated 
its right to intervene. 

In the Allegheny case the Commission stated that 

“any party in interest may participate fully in the 
hearing with respect to issues as to which his petition 
for intervention shows he has an interest ... Thus, 
the extent of intervenor’s participation is limited by 
his interest on the basis of which he has obtained 
status as a party in interest , and he cannot explore 
issues with respect to which he does not have an 
interest. 

(10 RR 1181, 1184, emphasis supplied) 

In the instant case the only interest alleged by Peti¬ 
tioner is a financial one stemming from purported eco¬ 
nomic injury from increased competition. Therefore, under 
the clear rule of the Allegheny case (which was reaffirmed 
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by the verbatim repetition of the relevant language in St. 
Louis Telecast, Inc., 10 RR 1185, 1189) Petitioner’s par¬ 
ticipation in the hearing would have to be limited to those 
issues which relate to that economic interest. The lines 
along which Petitioner seeks to participate in this case 
do not, however, relate in any way whatsoever to its eco¬ 
nomic interest. As set forth by Petitioner they are: 

A. The need of another nighttime service in New 
Haven. 

B. The possibility of objectionable interference 
from WAVZ to WTNJ. 

C. Compliance with Sec. 3.28(c) of the Commis¬ 
sion’s Rules.* 

1). The determination to be made under Sec. 307(b) 
of the Act. 

546 Obviously, not a single one of these lines of inquiry 

relates in any way whatsoever to the possibility 
of economic injury to Petitioner, which is the sole issue 
with respect to which any interest has been alleged. 

Similarly, with the specific hearing issues with respect 
to which Petitioner desires to participate. They are as 
follows: 

1. The conventional issues relating to areas and 
populations to gain and lose sendee. 

2. Sec. 307(b) of the Act. 

3. Interference to other stations. 

7. Coverage within the normally protected (4 
mv/m) contour. 

8. Whether or not the antenna tower proposed by 
Edward J. Fitzgerald would constitute an air hazard.** 

Here again, none of these issues relate in any way to the 
economic interest on which Petitioner’s right of inter¬ 
vention would have to be predicated; so even if Petitioner 


* Sec. 3.28(c) is not presently an issue in this proceeding. 
** This application was dismissed weeks ago. 


were afforded a right to intervene, there are no matters on 
which he could be heard. Intervention under these circum¬ 
stances will be a useless right which the Commission ob¬ 
viously will not grant. 

The Supreme Court has held in the Sanders Bros, case, 
9 RR 2008, 2012 that “economic injury to an existing 
station is not a separate and independent element to be 
taken into consideration by the Commission in determin¬ 
ing whether it shall grant or withhold a license.’’ 

Reading this language, together with the above-quoted 
language of the Allegheny case, it appears that Petitioner 
seeks to intervene to contest an issue that not only is not 
in this case but could not properly be considered if it 
were. 

Even if the cases do not go as far in restricting Peti¬ 
tioner’s rights as we submit they do, they do, at the very 
least, make it clear that even if Petitioner were al- 
547 lowed to intervene in this proceeding, its partici¬ 
pation would have to be limited to issues relating to 
the competitive situation in New Haven. That is the only 
place where its interest could possibly relate to the pro¬ 
ceeding; the only place where it could conceivably be 
deemed to have anything at all to offer. For all the 
reasons set forth above, however, we submit that Peti¬ 
tioner’s pleading is insufficient to entitle it to any partici¬ 
pation whatsoever in this proceeding. 

E. Since the Petition Was Not Properly Verified None of 
Its Factual Allegations Are Properly Before the Com¬ 
mission and It Cannot Therefore, in Any Event, Be 
Considered 

Sec. 1.388(b) of the Commission’s Rules provides that 
a Petition to Intervene “must be accompanied by an affi¬ 
davit of a person with knowledge as to the foots set forth 
in the petition*’’ (emphasis supplied) In this instance, 
however, the affidavit accompanying the petition shows on 
its face that the affiant has no knowledge of his own as to 
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the major allegations of the Petition but, to the contrary, 
that he has merely been told these things by Petitioner’s 
officers in conversation and correspondence. Such an affi¬ 
davit is insufficient as a matter of law, Columbia Screw 
Co. v. Warner Lock Co., 138 Cal. 445, 71 Pac. 498; Quisen- 
berry v. People's Building Loan <& Savings Association, 
44 W. Va. 512, 30 S.E. 73. It is also deficient under the 
rule because it shows that the Petition is grounded on hear¬ 
say and reveals an absence of knowledge, instead of the 
requisite knowledge, on the part of the person swearing to 
it. 

The fact that the affidavit was executed by Petitioner’s 
attorney does not cure either of these defects. Even in the 
absence of a statutory or regulatory requirement of actual 
knowledge on the part of the affiant, it is necessary for 
the affidavit to show on its face a reason why some person 
with the requisite knowledge could not have signed the 
affidavit. 1 Am. Jur., Affidavits, Sec. 5; and no such facts 
have been set forth here. Even if such facts had been 
548 alleged, however, they would be insufficient to vali¬ 
date the affidavit where, as here, the regulation sets 
up a specific requirement of “knowledge of the facts” 
which obviously cannot be met in this case (see authorities 
cited, supra). 

The Petition is, therefore, also deficient as a matter of 
law and, for that reason, should be stricken. 

• • * 

In the short time allowed by the Rules for noting its 
opposition to the instant Petition, Applicant has had time 
only to indicate the highpoints of its opposition. It is clear, 
however, even from the fairly summary treatment afforded 
in this memorandum that serious questions of statutory 
construction are involved as well as questions involving 
the reconciliation of previous Commission decisions, the 
interpretation of Commission Regulations under control¬ 
ling rules of substantive law, and the application of 



equity to an applicant who is pursuing its application in 
good faith. 

This Applicant feels that these questions involving inter¬ 
pretation of the statute and of the Commission’s Regula¬ 
tions should be made, in the first instance, by the Com¬ 
mission. It further feels that it has not had enough time to 
explore and properly brief the points at issue. 

It, therefore, respectfully requests that the matter be 
referred to the full Commission for determination and that 
it be given the full ten days to respond to the Petition to 
Intervene which is afforded by the Commission’s Rules in 
such matters. 

Respectfully submitted, 

Greenbaum, 'Wolff & Ernst 
Attorneys for The WAVZ Broad¬ 
casting Corporation 

By /s/ Leo Rosen 
Leo Rosen 

/s/ John A. Wiener 
John A. Wiener 

Sher, Oppenheimer & Harris, 

Of Counsel 

Note: WAVZ Requests Oral Argument On This Matter. 
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BEFORE THE 

FEDERAL. COMMUNICATIONS COMMISSION 
WASHINGTON 25, D. C. 

In re Applications of FCC 54-1422 

12989 

Docket No. 10379 
File No. BP-8422 

Key Broadcasting System, Incorporated 
Bay Shore, New York 

Docket No. 11014 
File No. BP-8944 

The WAVZ Broadcasting Corporation (WAVZ) 
New Haven, Connecticut 

For Construction Permits 

Order 

At a session of the Federal Communications Commis¬ 
sion held at its offices in Washington, D. C., on the 18th 
day of November, 1954; 

The Commission having under consideration a petition 
to intervene in the above-entitled proceeding filed by The 
Elm City Broadcasting Corporation, New Haven, Con¬ 
necticut, on November 3, 1954; an opposition thereto 
filed by the WAVZ Broadcasting Corporation on November 
9, 1954; and a reply to this opposition filed by Elm City 
on November 15, 1954; all of which the Motions Commis¬ 
sioner referred to the full Commission for consideration: 

It Appearing, That petitioner is the licensee of Stations 
WNHC and WNHC-FM, New Haven, Connecticut, and 
alleges that it is a party in interest and entitled to inter¬ 
vene under Section 309(b) of the Communications Act of 
1934, as amended, because it will suffer economic injury 
through direct additional competition to it in the event 
that the application of WAVZ to increase its hours of 
operation to unlimited time is granted; 
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It Further Appearing, That petitioner alleges that it 
proposes to adduce facts under certain of the designated 
hearing issues to show that a grant of the WAVZ applica¬ 
tion would not be in the public interest and that petitioner 
is in a unique position because of its experience in the 
New Haven community to assist the Commission in its 
determination of whether the WAVZ application should 
be granted; 

567 i It Further Appearing, That the statement of mat¬ 
ters to be proved is conjectural and speculative and 
otherwise insufficient in that it does not adequately state 
the nature of the facts it proposes to develop at the hear¬ 
ing and that the petition is therefore fatally defective and 
should be denied in accordance with our ruling in Niagara 
Frontier Amusement Corporation, 10 Pike & Fischer RR 
39; 

It Is Ordered, That the petition to intervene filed by 
Film City Broadcasting Corporation Is Denied. 

Federal Communications Commission 

Mary Jane Morris 
Mary Jane Morris 
BFW Secretary 

Released: November 19, 1954 

(Seal) 
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2372 Excerpt From Initial Decision 

20. At night the proposed directionalized operation of 
WAVZ is limited in its interference-free service to the 17.1 
mv/m contour by the operation of other stations on the 
channel. Within this contour 191,027 persons in 24 square 
miles would gain a primary sendee from WAVZ. All of 
the area, however, receives a signal of 2 mv/m or greater 
from Stations WNBC (now WARC) and WOR in New 
York City, and WELT in New Haven, and 55 percent of the 
area is served by New Haven station WNHC. Three addi¬ 
tional New York City stations WCBS, WABC, and 

2373 WNEW, each place a signal of 0.5 mv/m or greater 
over the rural portion of the proposed nighttime 

sendee area. With respect to New Haven stations, WELI 
serves all the city population and WNHC provides service 
to 53 percent thereof or 87,886 persons. 


2430 
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FCC 55-1100 
24706 


BEFORE THE 

FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON 25, D. C. 

In re Applications of 

Docket No. 10379 

File No. BP-8422 

Key Broadcasting System, Incorporated 
Bav Shore, New York 

Docket No. 11014 
File No. BP-8944 

The WAVZ Broadcasting Corporation (WAVZ) 

New Haven, Connecticut 

For Construction Permits 

Appearances 

Eugene L. Burke and Doris R. Williamson for Key 
Broadcasting System, Incorporated; Leo Rosen, John 
A. Wiener, and William P. Bernton, for the WAVZ Broad¬ 
casting Corporation; Samuel Miller for Great South Bay 
Broadcasting Company; A. Harry Becker for Wedaam 
Corporation; John P. Carr and Alfred C. Cordon for 
Asburv Park Press, Inc.; Robert M. Booth, Jr. and Ed¬ 
win R. Schneider for WO AX, Inc.; and Jerome S. Boros 
for the Chief, Broadcast Bureau, Federal Communications 
Commission. 

Decision 

By the Commission: Commissioners Hyde and Mack 
abstaining from voting; Commissioner Webster dissent¬ 
ing to the grant of the application; Commissioner Bartley 
not participating. 
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Preliminary Statement 

1. This proceeding involves the applications for construc¬ 
tion permits filed by Key Broadcasting System, Incor¬ 
porated (hereinafter called Key System) to operate a 
new standard broadcast station on 1300 kilocycles with 
power of 1 kilowatt, directional antenna, daytime only, at 
Bay Shore, New York; and by The WAVZ Broadcasting 
Corporation (hereinafter sometimes called WAVZ) to 
change the facilities of Station WAVZ, New Haven, Con¬ 
necticut, from 1260 kc, 1 kw, daytime only to 1300 kc, 1 
kw, nighttime directional antenna, unlimited time. There 
was originally involved a third application for construc¬ 
tion permit filed by Edward J. Fitzgerald to operate a 
new standard broadcast station on 1300 kc with a power 
of 1 kw, daytime only, at Biverhead, New York, which was 
later dismissed. The applications were designated for hear¬ 
ing in a consolidated proceeding by the Commission's Or¬ 
der of April 28. 1954, as amended by its Orders of Sep¬ 
tember 29 and November 17, 1954, and the following were 
made respondents: WOAX, Incorporated, licensee of Sta¬ 
tion WTXJ, Trenton, New Jersey; Asbury Park Press, 
Incorporated, licensee of Station WJLK, Asbury Park, 
New Jersey; and Wodaam Corporation, licensee of Sta¬ 
tion WOV, New York, New York. A petition of Great South 
Bay Broadcasting Company, permittee of WRBS-FM, Bay 
Shore, New York, and an applicant for a standard broad¬ 
cast station on frequency 540 kc at Islip, New York, to in¬ 
tervene in the proceeding was granted by the Corn- 
2431 sion in its Order released September 21, 1954, but 
South Bay’s participation is limited to the issues set 
forth in its petition to intervene. The application of Edward 
J. Fitzgerald was dismissed on October 12, 1954, by an Or¬ 
der of the Motions Commissioner. 

The issues specified in the Commission’s Order, as 
amended, designating the applications for hearing are as 
follows: 
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(1) To determine the areas and populations which may 
be expected to gain or lose primary service from the opera¬ 
tion of the proposed stations, and the availability of other 
primary service to such areas and populations. 

(2) To determine in the light of Section 307(b) of the 
Communications Act of 1934, as amended, which, if any, 
of these applicants would provide the most fair, efficient 
and equitable distribution of radio service. 

(3) To determine whether the operation of the pro¬ 
posed stations would involve objectionable interference 
with Stations WJLK, Asbury Park, New Jersey; WOV, 
New York City, New York; and WTNJ, Trenton, New 
Jersey; and, if so, the nature and extent thereof, the areas 
and populations affected thereby, and the availability of 
other primary service to such areas and populations. 

(4) To determine whether the operation proposed by 
the Key Broadcasting System, Inc. would be in compliance 
with Section 3.24(g) of the Commission’s Rules, which re¬ 
quires that the population residing within the proposed 
1000 mv/m contour shall not exceed one per cent of the 
population within the 25 mv/m contour. 

(5) To determine whether the proposed directional an¬ 
tenna parameters and ground system, specified by the Key 
Broadcasting System, Inc., will produce the horizontal 
plane radiation pattern specified in its application. 

(6) To determine the type and character of program 
services rendered by Station WOV, New York, New York, 
WTNJ, Trenton, New Jersey and WJLK, Asbury Park, 
New Jersey and whether these services meet the require¬ 
ments of the populations and areas proposed to lose such 
service, if any. 

(7) To determine the financial qualifications of the Key 
Broadcasting System, Incorporated, to construct and oper¬ 
ate the proposed station. 
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2432 (8) To determine whether a grant of the applica¬ 

tion of WAVZ Broadcasting Corporation would be 
consistent with Section 3.24(b) and 3.28(c)(3) of the Com¬ 
mission’s Rules. 

(9) To determine whether the antenna tower installa¬ 
tion proposed by Edward J. Fitzgerald will constitute a 
hazard to air navigation. 

(10) To determine, on a comparative basis, which of 
the operations proposed in the above-entitled applications 
would best serve the public interest, convenience or neces¬ 
sity in the light of the evidence adduced under the fore¬ 
going issues and the record made with respect to: 

(a) The background and experience of each of the above- 
named applicants to own and operate the proposed stations. 

(b) The proposals of each of the above-named applicants 
with respect to the management and operation of the pro¬ 
posed stations. 

(c) The programming service proposed in each of the 
above-mentioned applications. 

In its Order, as amended, the Commission placed the bur¬ 
den of proceeding with the introduction of evidence under 
Issue (6) on the licensees of Stations WOY, WTXJ, and 
WJLK. Issue (9) has been rendered moot by the dismissal 
of Edward J. Fitzgerald’s application. 

2. A prehearing conference was held August 27, 1954. 
pursuant to Section 1.813 of the Commission’s Rules, and 
by Order of August 30, 1954, the applicants were directed 
to provide, not later than October 5, 1954, all parties to 
the hearing with a full set of exhibits to be offered at the 
hearing as their direct cases. Further conferences were 
held October 15 and 21, 1954, pursuant to Section 1.841 of 
the Commission’s Rules and folio-wing those conferences 
an Order Governing Course of Hearing was issued Octo¬ 
ber 28, 1954. The hearing commenced November 19, 1954, 



and the record was closed December 21, 1954. The appli¬ 
cants and the Broacast Bureau filed Proposed Findings 
of Fact and Conclusions of Law on February 16, 1955. 

3. The Hearing Examiner, William G. Butts, on Febru¬ 
ary 24, 1955, released an Initial Decision looking toward 
a denial of both applications. Exceptions to the Initial 
Decision were filed by the two applicants, and The WAYZ 
Broadcasting Corporation also filed a petition for waiver 
of Sections 3.24(b) and 3.28(c) of the Commission’s Rules. 
Asburv Park Press, Inc. and Wodaam Corporation, in- 

tervenors in the proceeding, both filed replies to the 
2433 exceptions filed by Key Broadcasting System, Inc. 

Oral argument was held before the Commission 
en banc on June 6, 1955, in which The WAYZ Broadcast¬ 
ing Corporation, the Broadcast Bureau, Asburv Park 
Press, Inc. and Wodaam Corporation participated. Key 
Broadcasting System. Inc. appeared but did not participate. 

4. The Commission has carefully considered the excep¬ 
tions to the Initial Decision. Those which are granted, in 
whole or in part, are reflected in our Decision herein; the 
other exceptions, or portions of exceptions not so granted, 
are denied either for the reasons set forth in the Decision, 
or as contrary to the record and not supported thereby: 
as adequately reflected by the Decision; as being immate¬ 
rial and irrelevant and having no decisional significance; 
or as not in conformity with the Commission’s Rules. We 
have considered the disputed rulings of the Examiner and 
herewith approve them. 

Findings of Fact 
Key Broadcasting System, Inc . 

5. The Key System originally filed an application in 
February, 1952, for a daytime radio station at Bay Shore, 
on the south shore of Long Island about 50 miles from 
New York City, to operate on the 1300 kilocycles frequency, 
with 250 watts power, daytime only. Since the station as 
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proposed would cause interference to two other stations, 
the application was designated for hearing. In March, 1953, 
the Key System amended its application to specify a direc¬ 
tional antenna with 1,000 watts power. Its application was 
then removed from the hearing docket but was redesignated 
for hearing in this proceeding because of the mutually ex¬ 
clusive application later filed by WAVZ. 

6. Under the issues in this proceeding Key Broadcasting 
System had the burden of meeting the issues, set forth in 
paragraph 1, supra, on its technical and financial qualifica¬ 
tions. It was on November 18,1954, the day before the hear¬ 
ing, that Key System filed a motion to accept certain 
financial information, and on the morning of November 19, 
1954, it filed another motion to accept a supplemental en¬ 
gineering exhibit. 1 The motions were denied by the Ex¬ 
aminer on November 19, 1954, because they had not been 
filed by November 9, 1954, the date agreed upon for 
2434 the submission of any additional material prior to 
the hearing, which date was set forth in Examiner’s 
Order of October 28, 1954. The financial information was 
offered in response to a request made by the Broadcast 
Bureau at the second prehearing conference held on Octo¬ 
ber 15, 1954, because the statement filed in Key System’s 
direct case appeared to be inadequate. The request was 
embodied in the Examiner’s Order of October 28, 1954 
governing the course of hearing. The Order directed the 
Key System “to furnish to the Broadcast Bureau and the 
other parties (1) copies of its latest balance sheet; (2) 
copies of its current profit and loss statement; (3) copies 
of the latest balance sheet of R. Lee Hollingsworth and 
Elizabeth M. Hollingsworth; and (4) copies of the current 
profit and loss statement of Station WKBS.” However, 
the Key System failed to comply therewith and gave no 

i It is to be noted, with respect to the supplemental engineering exhibit, 
that the Key System was informed of the deficiencies of its engineering pro¬ 
posal by a letter of November 4, 1953, written in accordance with provisions 
of Section 309(b) of the Communications Act, as amended. Thereafter, on 
February 18, 1954, another letter was sent to Key System in which it was 
pointed out that the deficiencies still existed in the application. 
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satisfactory reason for such failure to comply. Thus, the 
record contains no adequate information with respect to 
these matters, as shown by our findings, infra. In its direct 
case at the hearing, Key System submitted two maps (the 
applicant’s entire engineering showing) depicting the con¬ 
tour of the proposed station together with contours of 
Station WOV, New York, New York, and WJIK, Asburv 
Park, New Jersey, with which interference might be in¬ 
volved. These exhibits were stricken by the Examiner be¬ 
cause the locations of contours of existing stations depicted 
thereon were not made in accordance with the Standards. 

7. Thus, for the reasons stated above the evidence in¬ 
troduced bv the Kev Svstem is fragmentarv. The following 
findings are based on this evidence as submitted, Bay Shore 
has no standard broadcast station. The Key System is 
licensee of Station AVKBS operating daytime only at 
Mineola, New York. The station was originally built in 
1948 at Oyster Bay, New York, and operated there until 
August, 1954, when it was moved to Mineola. 

8. R. Lee Hollingsworth, a real estate agent, is presi¬ 
dent. general manager, and chief engineer of the Key Sys¬ 
tem. He was graduated from the Navy Radio School, 
Great Lakes, Illinois, in 1920, and then did “navy sub¬ 
marine radio work to 1927.” He was “graduated in 1927 
from Radio Material School, Naval Research Lab.” He was 
then “for sixteen years with RCA Communications . . .” 
He stated that “in the routine of this work he was re¬ 
quired to take field test measurements on hundreds of sta¬ 
tions throughout the world” and that he was “familiar 
with . . . broadcast stations’ field strengths in the . . . 
Long Island area.” Tn 1948 he built radio station WKBS. 
and he stated that he “took the data for the proof of field 
strength performance on that Station.” Mr. Hollings¬ 
worth is not a registered engineer. 

9. The following is the balance sheet of the Key System 
as of August 31, 1954, which was introduced into evidence 
on October 5,1954: 
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2435 


Balance Sheet 


Assets 

Current Assets 


Petty Cash . $ 20.58 

Cash in Bank. 530.43 

Accounts Receivable . 11,031.76 


Total Current Assets . $11,582.77 

Fixed Assets 

Transmitter Building . $ 4,005.10 

Transmitter Equipment. 3,340.29 

Studio Control Equipment . 9,159.70 

Antenna Tower and Ground. 10,535.79 

Extra Test Equipment. 214.20 

Office Furniture and Fixtures. 1,902.37 

Legal and Engineering . 5,194.80 

Studio Building. 3,029.44 

Reserve for Depreciation Equipment. 16,787.16 


Net Fixed Assets . $20,594.53 

Other Assets 

Deposits . $ 20.00 

Deferred Interest . 71.00 

Organization Expenses . 25,347.48 


Total Other Assets. $25,438.48 


Total Assets. 

Liabilities 

Current and Accrued Liabilities 


Accounts Payable. $10,263.44 

Accounts Payable Construction. 92.75 

Loan Payable Hollingsworth . 4,969.61 

Note Payable December 2, 1949 . 10,000.00 

Employee Withholding Tax . 118.49 

NTS Disability Insurance . 6.40 

Accrued FICA and NYSUI. 58.21 

Reserve for NYSDI . 8.58 


Total Current Liabilities. $25,517.48 

Other Liabilities 

Mortgage on Building. $ 592.27 


Total Other Liabilities. $ 592.27 

Capital Stock 

Units Authorized .$75,000.00 

Unissued Capital Stock Unit. 31,200.00 

Surplus . 16,469.68 


Total Stock 
Profit or Loss . 


$27,330.32 

4,175.71 


$57,615.78 


Total Liabilities and Capital 


$57,615.78 
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2436 10. The capital structure of the Key System is 

not clearly shown in the record other than what is 
shown in the balance sheet. The record does not clearly 
show how many shares of stock have been issued or how 
many are outstanding. It does not show exactly how many 
stockholders there are; Mr. Hollingsworth testified that 
there are 18 or 20. It does not show what percentage of 
stock any stockholder owns; Mr. Hollingsworth testified 
that he and Mrs. Hollingsworth own an overwhelming con¬ 
trol of WKBS. Mr. Hollingsworth testified that the direc¬ 
tors are Mr. Hollingsworth, his wife, Elizabeth M. Hol¬ 
lingsworth, his wife’s father, George K. Morell, Henry H. 
Behrens, and “Gerald Kendall, of Southampton.” Mr. 
Kendall has not “attended a directors’ meeting in several 
years.” Asked whether Mr. Kendall had resigned, Mr. 
Hollingsworth stated: 

“Yes, I think he did, but we carried him on—either he 
resigned and we—in other words, this particular question, 
I want to say now he may have resigned and we may have 
carried him on as a director—that point may or may not be 
true, I want it clearly understood.” 

Mr. Hollingsworth stated that the directors do not usually 
attend directors’ meetings, and moreover “the directors 
have given me substantially a free hand to do anything 
that I see fit.” However, Mr. Hollingsworth had cor¬ 
respondence with the Director of Civil Defense for Nas¬ 
sau County in which he expressed regrets for not par¬ 
ticipating in CONELRAD because “the board of directors 
would not allow the expense.” 

11. Tn regard to the income from operating radio Sta¬ 
tion WKBS, Mr. Hollingsworth was asked the following 
question: 

“What was the highest net income you ever had pre¬ 
viously? Did you have anything, before taxes, of $45,000, 
or anything like it?” 

and he replied: 
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k “No, very, very little; in any one year, I think we 

showed an income of two or three hundred dollars a year, 
* or something like that.” 

However, in a prospectus signed by Mr. Hollingsworth for 
the Key System July 28, 1953, in which capital stock in the 
Key System was being offered for sale, it was stated that 
the “gross yearly income for AVKBS operating in Mineola 

- is conservatively estimated at $150,000, with a net income 

> before taxes of $60,000.” Mr. Hollingsworth stated that 
this estimate was made for him by an ex-commentator on 
a radio station and now a free lance advertiser. 

2437 12. In an amendment to its application herein 

•i filed bv the Kev Svstem March 21, 1953, the esti- 

mated cost of operation for the first year was stated to 
be $60,000 and the estimated revenues $80,000. However, 
in the prospectus for the sale of stock previously referred 

► to, it was stated that: 

*• “This Company is about to be granted a 1000-watt sta- 

, tion for Bay Shore, Long Island, and the estimated gross 

income from the station is also $150,000, with a net before 
taxes of $45,000.” 

Not only are the statements in the application and pros- 
» pectus contradictory but that part of the statement to the 

effect that the company was about “to be granted a 1000- 
watt station for Bay Shore” was misleading to those read¬ 
ing the prospectus. No such grant has ever been made and 
the Key System had no knowledge that such a grant would 
ever be made. 

13. Mr. and Mrs. Hollingsworth value their interest in 
the Key System at $50,000 of common stock and $20,000 
of preferred stock. Asked “what is the book value of your 
common stock in WKBS,” Mr. Hollingsworth replied: 

- “I have no basis upon which to evaluate it, sir, unless 
the station were, itself, sold. You might—the quick assets 
of a radio station is almost negligible without it being 
sold as a unit.” 
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The valuation of their interest was not, therefore, based 
on hook value nor on capitalization of past earnings but 
on contemplated sales projected on two months’ experi¬ 
ence at the new location on AVKBS at Mineola. 

14. The Key System is indebted to Mr. and Mrs. Hol¬ 
lingsworth in sums totaling $14,969.61 and has other ac¬ 
counts payable totaling $10,356.19. As of the date of the 
balance sheet the Key System had total current assets of 
$11,582.77 and no reserve for bad debts. 

15. The construction of the station is proposed to be 
financed with applicant’scorporate assets, by the sale of 
$25,000 unissued capital stock and by the sale of real es¬ 
tate owned by Air. and Airs. Hollingsworth which he 
valued at $20,000 to $30,000, but the record does not show 
that such corporate assets are available, that the Key Sys¬ 
tem would be able to sell $25,000 additional capital stock 
or that Airs. Hollingsworth would consent to the sale of 
the property in which she has a joint interest. The esti¬ 
mated cost of constructing the station is $24,500. Air. Hol¬ 
lingsworth’s testimony was such as to create considerable 
doubt as to the value he placed on the real estate owned 
by him and Airs. Hollingsworth. Air. Hollingsworth is the 

only witness who testified in behalf of the Kev Svstem: 
_ * * / 

Mrs. Hollingsworth was ill. 

16. As regards programming and background the Key 
System referred to program features presented over 
AYKBS; to its activities in broadcasting storm warnings 

and in covering an airplane crash; and to its ex- 
2438 pectations to establish an interview program and a 
civic or personal announcement feature following 
each advertisement. It referred to its sports football sched¬ 
ule and to the availability to religious organizations of 
broadcasts in the last 15 minutes of each broadcast day 
and to its Sunday morning religious time. 

17. The licensees of Station WOV and Station AVJLK 
introduced no evidence herein, since no engineering evi- 
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deuce was introduced by the Key System and the licensee 
of Station WTNJ stated it introduced none because there 
is no evidence of record that objectionable interference 
would be caused to it by either proposal. 

The I VAVZ Broadcasting Corporation 

18. WAVZ, a Connecticut corporation, acquired control 
of Station WAVZ in July, 1949; the station was then two 
years old and operated on the 1260 kilocycles frequency, 
1,000 watts power, daytime only. In September, 1949, 
WAVZ began seeking a way to provide full time service 
and employed engineers for that purpose, but the engi¬ 
neers reported unfavorably on the possibility of obtaining 
full time operation on the 1260 kc frequency. In July, 1953, 
WAVZ applied for a change of frequency from 1260 to 
1300 kc to operate daytime only and, in November, 1953, 
amended the application to specify unlimited operation 
with a nighttime directional antenna. 

19. As stated above, the applications herein were desig¬ 
nated for hearing on April 28, 1954. On July 23, 1954, the 
hearing date was scheduled for October 5, 1954. At the 
first prehearing conference held on August 27, 1954, coun¬ 
sel for the Broadcast Bureau stated that he was filing a 
petition requesting a modification of issue Xo. 7 so that 
inquiry could be made into the compliance of WAVZ’s pro¬ 
posal with the “10% rule” as adopted in Section 3.28(c) 
of the Rules on August 4, 1954, (effective September 7, 
1954). The said petition was filed on August 31, 1954, to 
which an opposition was filed by WAVZ on September 9, 
1954. Further prehearing conferences were held on Octo¬ 
ber 15 and October 21, 1954. The Commission, on Novem¬ 
ber 17, 1954, granted the petition of the Broadcast Bureau. 
On November 19, 1954, WAVZ filed a petition for recon¬ 
sideration of the Commission Order of November 17, 1955 
requesting waiver of the provisions of Section 3.28(c) and 
3.24(b) of the Rules and other relief. The Key System filed 
an opposition thereto, in which it requested that the WAVZ 


> 


\ 


60 


application be dismissed. The hearing commenced on No¬ 
vember 19, 1954. WAVZ’s petition of November 19, 1954 
and the motion of the Key System for dismissal of the 
WAYZ application were denied on February 23, 1955. In 
this Order, the Commission stated that Section 3.28(c) 
became effective prior to the time any hearings had been 
held in this proceeding; that the modification of the hearing 
issues in the November 17, 1954 Order occurred prior to 
the time hearings were held; and that in view of the fore¬ 
going facts and the absence of other facts in support of 
the petition for reconsideration and waiver, reconsidera¬ 
tion of our November 17, 1954 Order and waiver of the 
Rules is not warranted. It was further stated however, 
that dismissal of the WAYZ application at this stage of 
the proceeding was not warranted. 

2439 20. New Haven has a population of 164,443, and 

the New Haven urbanized area 244,836. It is a center 
of manufacturing, transportation, wholesale and distribu¬ 
tion, education, medicine and medical research, culture and 
recreation, and retail shopping. There is published in New 
Haven a morning newspaper, The Journal Courier, and an 
evening newspaper, The New Haven Register. They ap¬ 
pear to be under common control. 

21. There are two radio stations in New Haven with un¬ 
limited time operations: Station WELI operating on 960 
kc; and Station WNHC operating on 1340 kc. The former 
is affiliated with American Broadcasting Company, and 
the latter with National Broadcasting Company. About 
40 percent of the programs broadcast by them are network. 
WAYZ has no network affiliation and does not propose to 
obtain one. WAVZ’s advertising revenue has increased 
from $25,000 in 1949 to $144,006.75 in 1953, and to $111,- 
843.63 for the first two-thirds of 1954. However, it appears 
that WAVZ has been somewhat limited in its growth by its 
early sign-off times. Such times are as follows: 



61 


Month 

Sign-Off Time 

Month 

Sign-Off Time 

January 

4:45 p.m. 

July 

7:30 p.m. 2 

February 

5:30 

August 

7:002 

March 

6:00 

September 

6:002 

April 

6:30 

October 

5:15 

May 

7:002 

November 

4:30 

June 

7:302 

December 

4:30 


- One hour should be added to the above times while Daylight Saving Time 
is in effect. 

The record indicates that the advertising requirements of 
local business in New Haven are at their highest during 
winter months when the daytime sign-off times are at 
their earliest. During summer months when the sign-off 
times are at their latest, WAVZ operates these longer hours 
at great costs building up audiences much of which are 
lost when the sign-off times become earlier. The two com¬ 
peting stations in New Haven that have unlimited opera¬ 
tions are not confronted with a similar condition. 

22. With the exception of the adjacent channel inter¬ 
ference from Station WATR, Waterbury, Connecticut, 3 the 
proposed WAVZ operation would not result in a change 
in its present daytime coverage. Within the present nor¬ 
mally protected and also the interference-free 0.5 mv/m 
daytime contour, WAVZ now renders service to 526,920 
persons residing in an area of 891 square miles. The in¬ 
terference to WAVZ would be located in the vicinity 

2440 of WATR’s transmitting antenna, about 17 miles 
from WAVZ, and would involve 9 square miles and 
283 persons. This represents approximately 0.05% of the 
population residing within its normally protected contour. 
This interference area receives service from twelve other 
stations, including Station WELI, New Haven, Connecticut. 
WAVZ would not cause interference to the service of Sta¬ 
tion WATR. 

23. At night the proposed directionalized operation of 
WAVZ is limited in its interference-free service to the 
17.1 mv/m contour by the operation of other stations on 
the channel. Within this contour 191,027 persons in 24 

3 WATR; 1320 kc, 1 kw, DA-1, U. 
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square miles would gain a primary service from WAYZ. 
All of the area, however, receives a signal of 2 mv/m or 
greater, which is adequate to provide primary service to 
the residential areas of New Haven from Stations WNBC 
(now WRCA) and WOR in New York City. AY ELI, in 
New Haven serves the entire area and WXHC, also of 
New Haven, serves 55% of the area proposed to be served 
by WAYZ. Three additional New York City stations 
WCBS, WABC, and WNEW, each place a signal of 0.5 
mv/m or greater over the rural portion of the proposed 
nighttime service area. With respect to service to the city 
by New Haven stations, WELI serves all of the city popu¬ 
lation and WNHC provides service to 53 percent thereof 
or 87,886 persons. WXHC’s interference-free contour over 
Xew Haven is enclosed within that proposed by WAYZ. 

24. WAYZ’s proposed nighttime operation would not 
provide service to the entire City of New' Haven; there 
are 164,443 persons in Xew Haven’s 18.5 square miles but 
there are only 159,743 persons in 15.7 square miles within 
the 17.1 mv/m interference-free contour, who would re¬ 
ceive primary service. The population that would thus re¬ 
ceive primary service would be 97.3 percent of the total 
population and of the area 85 percent. 

25. The proposal would cause no objectionable interfer¬ 
ence to the co-channel operation of Station WTXJ, Tren¬ 
ton, Xew Jersey, or to any other station. It would receive 
interference within its normally protected 0.5 mv/m con¬ 
tour daytime from WATR, as noted above, and within its 
4 mv/m normally protected nighttime contour, from co¬ 
channel stations WFBR, Baltimore, Maryland, and WERE 
Cleveland, Ohio. The proposed nighttime normally pro¬ 
tected contour (4.0 mv/m) would encompass an area of 99 
square miles with a population of 223,253 persons residing 
therein. Because of interference from two existing sta¬ 
tions, the proposed operation of WAYZ would be limited 
to its 17.1 mv/m contour. This contour would enclose an 
area of 24 square miles with a population of 191,027 per¬ 
sons. Hence, the nighttime proposal would not render serv- 


ice to 32,226 persons residing between the interference-free 
and the normally protected contours. This represents ap¬ 
proximately 14.5% of the population residing within the 
nighttime normally protected contour, a value in excess 
of the 10% permissible under the Section 3.28(c) of the 
Rules. 

2441 26. WAVZ proposes to use, in addition to its ex¬ 

isting staff, an additional member in the news de¬ 
partment, two announcers and two engineers. It appears 
that the staff as proposed will be adequate to enable 
WAVZ to carry out its proposals. The following is the staff 
of WAVZ as it is now constituted: 

Position Name 


President Victor W. Knauth 

Vice President and General Daniel W. Kops 

Manager 

News Editor George Phillips 

Secretary, bookkeeper and Albert Defilippo 

accountant 

Commercial Manager Richard J. Monahan 

Program director Erwin J. Markle 

Chief engineer Ralph Carrano 

Local Sales Manager Sam S. Nielsen 

Staff announcer and featured Bob E. Lloyd 

personality 

George E. Lezotta 
Jay Clark and 
Bill Lamb 

Public service director and Samuel L. Barstein 

copy chief 

Traffic director Joyce Karrman 

Engineers Jose Casanova 

George Hugo 
Howard Perrigo and 
John Masterson 

Account executives Frederick McManus 

William Brucker and 
Marvin Rosenblatt 
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27. The record contains biographical information in re¬ 
spect to Victor W. Knauth, Daniel W. Kops, Richard J. 
Monahan and Erwin J. Markle. 

(a) Victor Whitman Knauth is a resident of Wilton, Con¬ 
necticut, where he has lived since 1937. He was bom in 
New York Citv in 1895, attended Harvard University (Class 
of 1918) but did not graduate. He was a Sergeant, then 
Lieutenant, 101st Field Artillery, 26th Division, American 
Expeditionary Forces, serving as instructor in field com¬ 
munications at Camp de Souge, Bordeaux. He has been 
President of the Norwalk General Hospital since 1953, has 
been on its Board of Trustees, and was Chairman in 1952 
of a fund-raising campaign to construct a $1,800,000 addi¬ 
tion to the hospital. Prior to 1953, he served on the Wilton 
Zoning Commission for seven years. For two years, he 
served on the Wilton School Board and, throughout the 
war, was on the Town Ration Board. During the war, he 
was Fairfield County Chairman of the War Bond Com¬ 
mittee. Mr. Knauth began newspaper work as a reporter in 
1919 with the Springfield (Massachusetts) Daily News, then 
was with the Atlanta Constitution, The San Francisco 

Chronicle and the New York World. In 1925, he was 
2442 on the London cable desk of the United Press and 

from 1926 to 1928, was Chief of the United Press Bu¬ 
reau in Moscow. He then joined the Ivy Lee Associates, 
working in the public relations field. In the early 1930’s, he 
wrote for various magazines and became Vice-President of 
Select Printing Company in New York City. In 1938, he 
became publisher of the Bridgeport (Connecticut) Times- 
Star. In the same year, together with two partners, he es¬ 
tablished Omnibook Magazine and served as its editor. He 
continues his association with the magazine. The news¬ 
paper was sold in 1941. He is a member of the National 
Press Club, Washington, D.C. and the Overseas Press Club, 
New York, New York. 

(b) Daniel W. Kops is a resident of North Haven, Con¬ 
necticut. He devotes his time exclusively to management of 
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Station WAVZ, Connecticut civic activities and volunteer 
service for various associations seeking the advancement 
of the broadcast industry. In 1952, the Connecticut Junior 
Chamber of Commerce presented him with its annual award 
as “Outstanding Young Man of Connecticut” in recogni¬ 
tion of his civic contributions and leadership in broadcast¬ 
ing. He was one of the founders of the United Fund of 
greater New’ Haven and currently is a director and member 
of its Executive Committee. This is a central fund-raising 
and coordinating agency for some forty-eight health and 
welfare organizations serving the greater New Haven area. 
Since 1950 Mr. Kops has been a member of the Executive 
Committee of the New’ Haven Council of Social Agencies. 
He is a member of the Board of Directors and Executive 
Committee of the Quinnipiac Council, Boy Scouts of Amer¬ 
ica, and is Chairman of its Finance Committee; a member 
of the Board of Directors of the Grace New’ Haven Com¬ 
munity Hospital and member of its Public Relations Com¬ 
mittee; a member of the Board of Directors of the New’ 
Haven Visiting Nurse Association and Chairman of its 
Public Relations Committee; a member of the New’ Haven 
Travelers’ Aid Society and for two years w’as its Public 
Relations Chairman; a member of the National Travelers 

Aid Societv Public Relations Committee; and a member of 
* 

the Radio Committee of the Associated Press. For two 
years, he w*as director of the Retail Division of the New 
Haven Chamber of Commerce and continues to serve on 
various Chamber of Commerce committees. In 1950 he 
joined the New’ Haven Junior Chamber of Commerce and 
at the end of the year he w’as presented with the organiza¬ 
tion’s annual “ Jaycee of the Year” award for his direction 
of the local efforts in behalf of the Hoover Commission 
Recommendations; subsequently, he served as Civic Affairs 
Chairman, Director, Vice-President and President of the 
organization. In 1951 Mr. Kops received an American Na¬ 
tional Red Cross award of merit for service in the 1951 Red 
Cross Fund and conducted the round-table discussion at the 
American Cancer Society’s Annual Cancer Education Day. 


66 


In 1952, he was Vice-President of the New Haven Adver¬ 
tising Club. He was appointed by the city’s former Mayor, 
William C. Celantano, as panel leader in 1952 in a meeting 
of the city’s two hundred civic leaders to determine methods 
of promoting better understanding among races, creeds and 
groups. He was also appointed by Mayor Celantano to be 
a member of the committee to rebuild Winchester School. 
In 1954, he was appointed by the incumbent Mayor, Richard 
C. Lee, as a member and chairman of the Educational 
2443 Sub-Committee of the Mayor’s Commission on Ju¬ 
venile Delinquency. He has been a member of the 
New Haven Rotary Club since 1950 and was chairman of its 
Community Service Committee for tw*o years. He was born 
in Lawrence, New York, August 7, 1917, attended Horace 
Mann School and was graduated from Cornell University 
in 1939. At Cornell, he was Editor-in-Chief of the Cornell 
Daily Sun. In that capacity, he instituted and supervised 
the first daily radio program of campus and Ithaca news. 
After graduating, he entered newspaper work beginning as 
a reporter with the Houston (Texas) Press, a Scripps- 
Howard newspaper. Two years later, he left to assist W. 
M. Kiplinger (Kiplinger Washington Letter) in the prepar¬ 
ation of the book, “Washington Is Like That.” Shorty 
after Pearl Harbor, he enlisted in the Armed Forces as a 
Private and was assigned to the Signal Corps; by the time 
he was discharged from the Service four years later, he 
had reached the rank of Major and assigned to the com¬ 
munications activities of the Air Force. 

(c) Richard J. Monahan is a resident of Milford, Con¬ 
necticut. He was born in Fitchburg, Massachusetts, June 
8, 1925. He was graduated from Nichols Junior College in 
1948. He was in the Marine Corps where his in-service 
training included attendance at three communications 
schools. He attended Massachusetts Military Academy and 
was commissioned a 2nd Lieutenant. He entered radio as 
a salesman with Station WEIM in Fitchburg, Massachu¬ 
setts, in 1948, after which he was employed by Station 
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KHMO in Hannibal, Missouri. He joined WAVZ in 1950 
and was appointed commercial manager within a short time. 
For two years, Mr. Monahan has been Connecticut Chair¬ 
man of the Voice of Democracy. He has been a director of 
the New Haven Junior Chamber of Commerce, Neighbor¬ 
hood Commissioner for the Quinnipiac Council of Boy 
Scouts of America in 1952 and 1953, and member of the 
Troop Committee of Troop 1260. He has been associated 
with every annual United Fund Campaign since its incep¬ 
tion and, before that, with the New Haven Community 
Chest. He has conducted leadership training courses as 
part of the adult educational program of the New Haven 
school system and lectured on Marketing and Merchandis¬ 
ing at the YMCA Junior College. He is a member of the 
New Haven Sales Executive Club, Chairman of its com¬ 
mittee on public relations and the New Haven Toast¬ 
masters’ Club. He is a director of the Millwood Acres 
Civic Association and the Merwin-Burwell and Farview 
Beach Association and, in 1954 was Director for the Greater 
New Haven area Public Relations Committee of the Amer¬ 
ican Red Cross. 

(d) Erwin J. Markle is a native of New Haven. He at¬ 
tended New Haven public schools and Milford (Connecti¬ 
cut) Prep School. He was graduated in 1950 from Bethany 
College, Bethany, West Virginia. He took graduate courses 
in radio broadcasting at Adelphi College, Garden City, New 
York. He came to WAVZ as staff announcer in 1950. In 
1951, he was appointed chief announcer and in 1952 pro¬ 
gram director. Mr. Markle was founder of the WAVZ Teen 
Canteen, built around the WAVZ orchestra he organized, 
■which has been providing social activities for young New 
Haveners in various neighborhoods and in the YWCA. He 
has been an annual member of the Harvest Festival 
Committee, sponsor of an annual football game and related 
two-day ceremony for New Haven’s two high 
2444 schools. For the past two years he has been a mem¬ 
ber of the United Fund Public Relations Committee 
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and the Citizens’ Committee for the U. S. Marine Corps Re¬ 
cruiting Service. He has instructed local adult education 
classes (YWCA) on a voluntary basis. During the past 
year, he has organized benefits for the Polio Fund, the 
Jimmy Fund (New England Chapter of National Cancer 
Research Foundation) and other organizations. He is a 
member of the Variety Club, national club of the enter¬ 
tainment industrv. 

28. Radio Station WAVZ was acquired in 1949 by the 
present owner with the aim and hojje of operating a “news¬ 
paper of the air” to demonstrate what radio can do in the 
dissemination of news and as an editorial force in the com¬ 
munity. Emphasis was to be placed on local news and is¬ 
sues. Sides on controversial issues were to be taken but 
time was to be granted to other sides to present their views. 

29. Since WAVZ acquired the station, it has featured 
news twice an hour stressing major issues of the day; often 
in the voices of public figures for and against various pro¬ 
posals. Emphasis is placed on local news. The station 
editorializes on major issues; the editorials are broadcast 
during news periods but are kept distinct from news. Since 
Mr. Kops has been general manager, over 300 editorials 
have been broadcast. The station’s policy is to seek out all 
shades of opinions that are in conflict with opinions ex¬ 
pressed by the station on controversial subjects and permit 
the opposing sides to express their views. Equal oppor¬ 
tunities are given for the expression of all views on contro¬ 
versial questions. The station has supported particular 
political candidates but it has never supported parties as 
opposed to other parties. When the station favors partic¬ 
ular candidates, other candidates or their parties are given 
opportunities to reply, and if they do not, the station at¬ 
tempts to present fairly the opposing views. 

30. The record contains reference to the part played by 
WAVZ in local affairs; such as for its part in promoting 
the reform of an antiquated city charter; in building a 300- 
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family housing project in New Haven; in bringing the 
United Fund to New Haven to replace the Community 
Chest and other health and welfare charitable drives and 
organizations; in promoting the Boy Scout movement; in 
bringing about the replacement of a worn out school house 
by a new one; in focusing attention on the parking problem; 
in enlarging and developing the airport; in rebuilding slum 
sections of New Haven; in promoting understanding be¬ 
tween Yale University and New Haven residents; in pro¬ 
moting recreational facilities and combating juvenile de¬ 
linquency; in fostering better understanding among reli¬ 
gious and racial groups; in directing attention to the hous¬ 
ing shortage; in promoting traffic safety control; and in 
aiding civil defense authorities. Its operations have been 
noted bv the radio industrv, and the station has received 
requests for aid from other stations regarding the report¬ 
ing of news and editorializing and has received favorable 
comments in regard to its news and editorial policies from 
various organizations. 

2445 31. WAVZ has received the following awards: the 

1950 station award from the Alfred I. du Pont 
Awards Foundation for outstanding public service; the 
1950 Sigma Delta Chi Professional Journalistic Fraternity 
distinguished service award; the 1951 and 1952 Billboard 
Magazine second place awards for Public Service Promo¬ 
tion ; the 1950 Freedom Foundations, Inc., award for bring¬ 
ing about a better understanding of the American way of 
life; and the Variety Magazine Show Management award. 
The record contains excerpts from articles in Sponsor, a 
trade journal of the broadcasting industry, in the Broad¬ 
cast Magazine, and in a brochure of the National Associa¬ 
tion of Radio and Television Broadcasters, commenting 
favorably regarding the editorial policy of Station WAVZ. 

32. WAVZ contemplates no basic change in its program 
format and intends to extend its present program policies 
to nighttime operation. News and editorial services will 
be broadcast twice every hour, supplemented by news as it 
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occurs. Public attention will be focused on community 
problems. The “Teen Canteen” program will be broadcast 
to provide recreation for young people. A program will be 
devoted to New Haven Schools and education. A local 
sports program will be introduced. WNHC gives 6.67 per¬ 
cent of its time to local newscasts during the hours from 
7:00 p.m., to midnight. WELI gives 5 percent of its time 
to such newscasts during those hours, except on Saturday 
and Sunday when it gives none. 

2446 Conclusions 

1. This proceeding involves two mutually exclusive ap¬ 
plications for construction permits: (1) to establish a new 
standard broadcast station in Bay Shore, New York, and 
(2) to improve the existing facilities of Station WAVZ in 
New Haven, Connecticut. Under the issues in this proceed¬ 
ing, Key Broadcasting System, Inc., Bay Shore, New York, 
had the burden of showing the areas and populations which 
may be expected to gain or lose primary service from the 
operation of its proposed station; the other service avail¬ 
able to such areas and populations; whether its proposed 
operation would involve objectionable interference with 
Stations WJLK, Asbury Park, New Jersey, WOV, New 
York, New York, and WTNJ, Trenton, New Jersey; 
whether its proposed operation would be in compliance with 
Section 3.24(g) of the Commission’s Rules; whether the 
parameters and ground system of its proposed directional 
antenna will produce the horizontal plane radiation pattern 
specified in its application; and its financial qualifications 
to construct and operate the proposed station. Key Broad¬ 
casting System, Inc. made no showing on the technical is¬ 
sues in the proceeding. A motion to accept a supplemental 
engineering exhibit was filed on the morning of the hearing, 
November 19, 1954. Since no good cause was shown the 
Hearing Examiner properly denied this motion because of 
lateness in filing. In its direct case, two maps showing the 
contours of the proposed station and that of existing sta¬ 
tions were proffered, but were stricken from the record be- 
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cause the contours of the existing stations depicted thereon 
were not made in accordance with the Standards. 

2. With respect to financial qualifications, the evidence 
does not support a conclusion that Key Broadcasting Sys¬ 
tem, Inc. is qualified to construct and operate the proposed 
station. In this respect, there is no probative evidence with 
respect to Key System’s capital structure, income, or book 
value nor is the method of financing the instant proposal 
established. 

3. Since it has failed to sustain its burden of proof upon 
the issues in this proceeding, the application of Key Broad¬ 
casting System, Inc. must be denied. 

4. The WAVZ Broadcasting Corporation, licensee of Sta¬ 
tion WAVZ, proposes to change its operating assignment 
from 1260 kilocycles to 1300 kilocycles and to extend its 
period of operation from daytime only to unlimited time, 
with directional antenna for nighttime operation. It pro¬ 
poses to continue to operate wdth its present one kilow’att 
power. The Commission in its Order of designation, dated 
April 28, 1954, found that the applicant is legally, techni¬ 
cally, financially and otherwise qualified to operate Station 
WAVZ as proposed. 

5. As proposed, WAVZ’s operation would not result in a 
change in its present daytime coverage, except for the ad¬ 
jacent channel interference it would suffer from Station 
WATR, Waterburv, Connecticut. Within the proposed 
normally protected 0.5 mv/m contour, WAVZ would encom¬ 
pass 526,900 persons residing in an area of 891 square 

2447 miles. The interference it would receive from Sta¬ 
tion WATR would involve an area of 9 square miles 
and 283 persons. The interference area would be located 
approximately 17 miles from the WAVZ transmitter site, 
and the percent of the population subject to interference 
w T ould be 0.05% of the population residing within its 
normally protected contour. There are twrelve other sta¬ 
tions, including WELI, Newr Haven, Connecticut rendering 
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service to this interference area. Other than the station 
proposed by Key Broadcasting System, Inc. (construction 
permit for which has been hereby denied) WAVZ would 
not cause objectionable daytime interference to Station 
WATR or to any other existing station or proposed station 
entitled to protection. 

6. With respect to the nighttime proposal, WAVZ would 
provide, within its interference-free contour of 17.1 mv/m, 
a nighttime primary service to 191,027 persons residing in 
an area of 24 square miles. As to the service to New Haven, 
Connecticut, WAVZ proposal would serve 159,743 persons 
(97.3%) of the city’s population of 164,443 persons and 
would cover 15.7 square miles (85%) of the city’s 18.5 
square miles of area. Within this interference-free area, 
Stations WNBC (now WRCA) and WOR, New York, New 
York render primary service to the residential areas of 
New Haven as well as to the rural areas. WELI, New 
Haven, Connecticut, serves the entire area, and Station 
WNHC, also of New Haven, serves 55% of the area. In 
addition the rural portions of the WAVZ proposed night¬ 
time service area are also served by Stations WCBS, 
WABC, and W'NEW, New York, New York. With respect 
to the present nighttime local service, WELI serves all of 
the city’s population and WNHC serves 53% thereof. 
Hence the proposed operation of WAVZ would render a 
second nighttime local service to 44.3% of the city’s popula¬ 
tion, or to approximately 72,600 persons. WAVZ’s pro¬ 
posed nighttime operation would not cause objectionable 
interference to any existing station or proposed station, 
entitled to protection. 

7. WAVZ, operating as proposed, would encompass 
within its normally protected nighttime (4.0 mv/m) con¬ 
tour 223,253 persons. However, there are 32,226 persons 
residing between the 4.0 mv/m contour and 17.1 mv/m in¬ 
terference-free contour who would not receive service. This 
population represents 14.5% of the population within the 
normally protected contour. In this respect, the proposed 
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operation does not comply with the Commission’s Rules. 
Section 3.28(c) 4 provides that, where a need is shown, an 
assignment may be made, provided, inter alia, the inter¬ 
ference received does not affect more than 10% 
2448 of the population in the proposed station’s normally 
protected primary service area. The Rule provides 
for certain exceptions, but the proposal here does not meet 
any of these exceptions. The applicant has requested a 
waiver of the provisions of this Rule. 

8. In view of the violation of and the petition requesting 
a waiver of Section 3.28(c) of the Commission’s Rules, a 
determination must here be made whether the facts of 
record or the circumstances of the case justifies a waiver 
of the Rule. In our previous consideration of a similar 
request of WAVZ, we deemed it appropriate at that time 
to deny the request. In that Order (February 23, 1955), 
which denied the petition of WAVZ for reconsideration 
or for waiver of Sections 3.28(c) and 3.24(b) filed Novem¬ 
ber 19, 1954, and also the motion to dismiss the WAVZ 
application filed by Key System, we stated, among other 
things, that the amendment to Section 3.28 became effective 
prior to the time any hearings had been held in the pro¬ 
ceeding; that the modification of the hearing issues as 
specified in our November 17, 1954 order occurred prior to 

* Section 3.28(c) reads as follows: “(c) Upon showing that a need exists, 
a Class II, III or IV station may be assigned to a channel available for snch 
class, even though interference will be received within its normally protected 
contour; Provided: (1) no objectionable interference will be caused by the 
proposed station to existing stations or that if interference will be caused, 
the need for the proposed service outweights the need for the service which will 
l>e lost by reason of such interference; and (2) primary service wiU be pro¬ 
vided to the community in which the proposed station is to be located; and 
(3) the interference received does not affect more than 10% of the popula¬ 
tion in the proposed station’s normally protected primary service area. How¬ 
ever, in the event that the nighttime interference received by the proposed 
station would exceed this amount, then an assignment may be made if the 
proposed station would provide either a standard broadcast nighttime facility 
to a community not having such a facility or if 25% or more of the nighttime 
primary service area of the proposed station is without primary nighttime 
service. ’ ’ 
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the time hearings had been held; and, that in view of these 
facts and the absence of other facts in support of the 
petition for reconsideration and waiver, reconsideration 
and waiver was not warranted, but that dismissal of the 
WAVZ application at that stage of the proceeding was not 
justified. Thus, we indicated—with knowledge that the 
WAVZ application did not meet the provisions of the cited 
Rule—that a further review of the matter would be made 
when the complete record in this proceeding was before us 
for consideration. Accordingly, we do not now summarily 
deny the application because of non-compliance with Section 
3.28(c). With the relevant matters of record before us, 
consideration will be given to the existence of justification 
for a waiver of Section 3.28(c) in light of all of the cir¬ 
cumstances surrounding the application of WAVZ. 

9. The application of WAVZ was in hearing status a 
number of months prior to the amendment of Section 3.28. 
Although the evidentiary hearing did not commence until 
November 19, 1954—some three months after the adpotion 
of our Report and Order amending Section 3.28—WAVZ 
had made preparation for its hearing on issues promulgated 
on April 28, 1954. It was in doubt, subsequent to August 
31,1954 when the Chief, Broadcast Bureau, filed his petition 
to modify Issue No. 7, as to the specific issue which it 
would be required to meet until November 17, 1954 when 
our Order amending Issue No. 7 was adopted. Following 
this Order, WAVZ immediately filed on November 19,1954, 
a petition for reconsideration of that Order or a waiver of 
Sections 3.28(c) and 3.24(b). During the pendency of this 
petition, the hearing upon the applications in the consoli¬ 
dated proceeding went forward as scheduled and WAVZ 
participated fully therein. The record was completed and 
closed on December 21,1954. 

10. Further, the grant of the application would bring 
to the City of New Haven a third local nighttime trans¬ 
mission service, and would provide a second local primary 
service to approximately 72,600 persons residing within 
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the City of New Haven. In addition, WAVZ, operating 
as proposed at night would render primary service to a 
population of 191,027—159,743 of whom reside in New 
Haven. 

2449 11. Moreover, WAVZ proposes, in its basic pro¬ 

gram format, to extend its present daytime program 
policies to its nighttime operation. WAVZ’s broadcasts 
emphasize local news and issues. The station editorializes 
on major issues during newscasts; however they are kept 
separate and distinct from the news. On any controversial 
issue, the proponents on all sides are sought out and given 
time to express their views. WAVZ, by its editorial broad¬ 
casts, has been instrumental in promoting public action 
locally resulting in many improvements to the City of New 
Haven, such as the provision of a new school, slum clear¬ 
ance, combating juvenile delinquency and new housing. 
WAVZ is not and does not plan to be affiliated with any 
network. It emphasizes local programming and its past 
record in this regard has been a noteworthy one. 

12. In view of the considerations which appear in this 
case—the equities which WAVZ has urged upon us, the 
special elements of nighttime public service programming 
proposed as to which the record lends valid assurance of 
performance, and the additional primary service which 
would be extended to a large audience—the Commission 
believes that justification exists for a grant of the waiver 
which would make possible the approval of the WAVZ 
application. 

13. As stated above, WAVZ’s proposal would render 
service to only 97.3% of the population of the City of New 
Haven at night. Our Rules and Standards contemplate 
service to the entire city, but the deviation here is insub¬ 
stantial, and we do not believe that such deviation should 
be a bar to the grant of the WAVZ application. Further¬ 
more, since there is nearly 100% coverage of the City of 
New Haven at night, we concluded that there is substantial 
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compliance of the proposal with the provisions of Section 
3.24(b). 5 

14. Accordingly, It Is Ordered, That the petition of the 
WAVZ Broadcasting Corporation insofar as it requests a 
waiver of Section 3.28(c) of the Rules Is Granted. 

15. In view of the foregoing, we conclude that the public 
convenience, interest and necessity will be served by the 
grant of the application of The WAVZ Broadcasting Cor¬ 
poration for a construction permit to change frequency and 
to operate unlimited time. 

2450 16. It Is Therefore Ordered, The 3rd day of No¬ 

vember, 1955, that the application of Key Broad¬ 
casting System, Inc. Is Denied, and that the application 
of the WAVZ Broadcasting Corporation (WAVZ) Is 
Granted subject to the following conditions: 

1. That obstruction marking and lighting of the antennas 
shall be in accordance with paragraphs 1, 3, 11, 21 
and 22 of FCC Form 715. 

2. That a properly designed phase monitor shall be 
installed in the transmitter room as a means of con¬ 
tinuously and correctly indicating the phases of cur¬ 
rents in the various elements of the directional an¬ 
tenna system. 

3. That in addition to the proof of performance on the 
directional antenna system, a complete non-directional 
proof of performance shall be made. The proofs of 


3 Section 3.24(b) reads as follows: “That objectionable interference will 
not be caused to existing stations or that if interference will be caused the 
need for the proposed service outweighs the need for the service which will be 
lost by reason of such interference. That the proposed station will not suffer 
interference to such an extent that its service would be reduced to an unsatis¬ 
factory degree. (For determining objectionable interference, see Engineering 
Standards of Allocation and Field Intensity Measurements in Allocation.) 
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performances shall be accepted by the Commission be¬ 
fore the program test authorization will be issued. 

Federal Communications Commission 

Mary Jane Morris 
Mary Jane Morris 
Secretary 

FBW 

Released: November 7, 1955. 

JH 

Signed By Above—Mailed By Nov. 7, 1955—Mail & Files 
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IN THE UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA CIRC^^^^^f 
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No. 12,542 

THE ELM CITY BROADCASTING CORPORATION, Petitioner 

v. 


UNITED STATES OF AMERICA, 

FEDERAL COMMUNICATIONS COMMISSION, Respondents 

THE WAVZ BROADCASTING CORPORATION, Intervenor 


No. 13,002 

THE ELM CITY BROADCASTING CORPORATION, Appellant 

v. 

FEDERAL COMMUNICATIONS COMMISSION, Appellee 
THE WAVZ BROADCASTING CORPORATION, Intervenor 


ON PETITION FOR REVIEW AND APPEAL FROM ORDER AND DECISION OF 
THE FEDERAL COMMUNICATIONS COMMISSION 


WARREN E. BAKER, 

General Counsel, 

RICHARD A. SOLOMON, 

Assistant General 
Counsel, 

DANIEL R. OHLBAUM, 

Counsel, 

Federal Communications Commission 
New Post Office Building 
Washington, D. C. 




IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

| 

No. 12,542 

THE ELM CITY BROADCASTING CORPORATION, Petitioner 

i 

v. | 

i 

UNITED STATES OF AMERICA, 

FEDERAL COMMUNICATIONS COMMISSION, Respondents 

THE WAVZ BROADCASTING CORPORATION, Intervenor 

i 

No. 13,002 

j 

THE ELM CITY BROADCASTING CORPORATION, Appellant 

i 

; 

v . | 

FEDERAL COMMUNICATIONS COMMISSION,! Appellee 
THE WAVZ BROADCASTING CORPORATION, Intervenor 

ON PETITION FOR REVIEW AND APPEAL FROM ORDER AND DECISION OF 
THE FEDERAL COMMUNICATIONS COMMISSION 

PETITION FOR REHEARING 

The Federal Communications Commission, respondent and 
appellee in the above-entitled cases, hereby petitions the 
Court for rehearing and, upon such rehearing, for revision 
of its opinion in this proceeding. 

On June 14, 1956, this Court handed down its opinion 
reversing the Commission’s grant of a construction permit 
to The WAVZ Broadcasting Corporation (WAVZ) on the ground 
that the Commission had erred in the proceeding in which 
the grant was made by denying the request of The Elm City 


Broadcasting Corporation (Elm City) to intervene. In its 
opinion, the Court ordered that the grant to WAVZ be set 
aside and that a new hearing be held "in which Elm City, 
as well as the applicants and all other parties in interest , 
shall be permitted to participate, in accordance with the 
command of Section 309(b)." (Emphasis added.) 

The Commission, on June 22 c 1956, filed a timely Peti¬ 
tion for Rehearing in which it requested that the language 
underlined above be deleted, on the ground that this 
language would appear to authorize the further participation 
in the hearing of Key Broadcasting System (Key), an appli¬ 
cant whose application had been denied by the Commission on 
non-comparative grounds and who had taken no appeal from 
that denial. By order of September 18, 1956, this Court 
denied the Petition for Rehearing, after granting leave for 
Key to intervene in the case and file an opposition. 

Subsequent to the rendition of the Court’s opinion 
and to the filing of the Petition for Rehearing, counsel 
for Triangle Publications, Inc., which, on August 28, 1956, 
had become the sole owner of Elm City, wrote a letter 
addressed to the Clerk of the Court, with copies to counsel 
for the parties, stating that the new owner of Elm City had 
no interest in the subject matter and had no intention of 
participating further either before this Court or the 
Commission. That letter, dated September 12, 1956, is 
attached hereto as an appendix. It is our understanding 
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that this letter could not be accepted as a paper properly 
filed in the case and accordingly was not considered by the 

i 

Court in its denial of the Petition for Rehearing. 

The above-mentioned letter states that the present 
owners of the station which sought to intervene in the 
proceeding before the Commission will not participate in 
any further hearing which may be held by the; Commission. 

i 

! 

The present appeal brought by Elm City was brought solely 
for the purpose of vindicating its claimed right to 
participate in a hearing before any grant could be made to 

i 

WAVZ and this Court's decision reversing the Commission 

i 

upheld that right. In opposing the Commission's previous 
Petition for Rehearing, Elm City strongly argued that only 
its rights were involved, and that if it had been able to 
participate it could have done so not only against WAVZ 

but also in support of Key. It contended that the rights 

j 

of Key were not involved and that the possible benefit to 
Key from a new hearing with Elm City participating was of 
no concern to the Court. (Answer of Elm City to Petition 
for Rehearing, pp. 4-5.) Therefore, the basis on which 

i 

j 

Elm City asked this Court to deny the Commission's Petition 

i 

for Rehearing was that its rights could be fully protected 

only if Key were a party to the new hearing and that any 

\ 

benefit accruing to Key was essentially derivative from 
Elm City's right. 
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Since Elm City will not participate in any further 
hearing which might be held, there is now no need to permit 
Key to have a hearing in order to protect any right of Elm 
City. In this situation, where Elm City (or, rather, its 
successor owner of the station) no longer wishes to urge 
before the Commission that a grant to WAVZ should not be 
made and will not, if a hearing is held, present any evidence 
on this matter, we believe that the only purpose of a further 
hearing would be to accord such hearing to Key; however, 
aside from the possible benefit to Key from participation in 
a hearing by Elm City, no error in the denial of Key's appli¬ 
cation has been raised in this Court either in the present 
appeal by Elm City or by way of an appeal by Key itself. The 
application of Key was denied by the Commission on non- 
comparative grounds because it failed to show that it was 
qualified to be a licensee. Since no appeal was taken by 
Key and no other error alleged with respect to that denial, 
we believe it clear in the present situation that Key, which 
did not even seek to intervene in this proceeding until 
after the decision of the Court, has no independent right 
to a further hearing on its application. Certainly nothing 
relating to Key's rights was contained in either brief or 
oral argument before this Court prior to its decision of 
June 14, 1956, or was contained in the issues raised by 
Elm City. Therefore, we request that this Court’s opinion 
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of June 14 { 1956, be amended by deleting the language on 

| 

i 

page 10 of the Slip Opinion which is underscored above in 

the quotation from the opinion. 

Since we believe matters of considerable importance 

are involved, oral argument is requested. 

Respectfully submitted, 

WARREN E. BAKER,! 

General Counsel, 

RICHARD A. SOLOMON, 

Assistant General 
Counsel, 

DANIEL R. OHLBAUM, 

Counsel, 

Federal Communications! Commission 

i 

September 21, 1956 

i 

I, Richard A. Solomon, hereby certify that the 
foregoing Petition for Rehearing is presented in good 
faith and not for delay. 

RICHARD A. SOLOMON 
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LAW OFFICES 

LYON, WILNER & BERGSON 
700 Wyatt Building 
Washington 5, D.C. 

September 12, 1956 Simon Lyon 

1891-1946 

Cable Address "LYWILBER" 
Metropolitan 8-6900 


Mr. Joseph W.Stewart,Clerk 
United States Court cf Appeals 
for the District of Columbia 
Washington, D.C. 

Re: The Elm City Broadcasting Corporation v. 

F.C.C. Cases No'd. 12,542 and 13,002 

Dear Sir: 

Please be advised that on August 28, 1956, with the consent of 
the Federal Communications Commission, Triangle Publications, 
Inc. (Radio and Television Division), Philadelphia, Pennsyl¬ 
vania, acquired the entire capital stock and became the sole 
owner of The Elm City Broadcasting Corporation, Petitioner 
in Case No. 12,542 and Appellant in Case No. 13,002 in this 
Court. Liquidation of The Elm City Broadcasting Corporation 
and the transfer of all of its assets to Triangle Publica¬ 
tions, Inc. (Radio and Television Division) were effected 
on the same date. 

The purpose cf this letter is to advise you so that you, in 
turn, may advise the Court that Triangle Publications, Inc. 
(Radio and Television Division), as the new owner of and 
successor to The Elm City Broadcasting Corporation, has 
no interest in the subject matter, and has no intention of 
participating further in the captioned actions before this 
Court or the Federal Communications Commission. 

Since we are not counsel of record in these proceedings, we 
trust that this method of bringing Triangle's position to the 
Court's attention is satisfactory. 


Morton H.Wilner 
Richard K. Lyon 
Philip Bergson 

Gilbert B. Lessenco 

Milton I. Baldinger 
Tax Counsel 
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Very truly yours, 

LYON, WILNER & BERGSON 


By /s/ Philip Bergson _ 

Attorneys for 
TRIANGLE PUBLICATIONS,INC. 

(Radio and Television Division) 


PB: j hw 

cc: Warren E.Baker,Esq, 

Daniel M.Friedman,Esq, 
William P.Bernton,Esq, 
Ben C,Fisher,Esq. 
William Thomson,Esq, 
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C'-EF.K 

The Elm City Broadcasting Corporation, Petitioner 


No. 12,542 


v. 


United States of America, and Federal Communications 

Commission, Respondents | 


The WAVZ Broadcasting Corporation, Intervenor 


No. 13,002 


The Elm City Broadcasting Corporation, Appellant 


v. 


Federal Communications Commission, Appellee 


The WAVZ Broadcasting Corporation, Intervenor 


ON PETITION FOR REVIEW AND APPEAL FROM ORDER AND DECISION OF 

THE FEDERAL COMMUNICATIONS COMMISSION 


WARREN E. BAKER 
General Counsel 


RICHARD A. SOLOMON 
Assistant General Counsel 


DANIEL R. O0LBAUM 
Counsel 


Federal Communications Commission 
New Post Office Building 
Washington, D.C. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 12,542 

The Elm City Broadcasting Corporation, Petitioner 

v. 

United States of America, and Federal Communications 

Commission, Respondents 

The WAVZ Broadcasting Corporation, Intervenor 

No. 13,002 

The Elm City Broadcasting Corporation, Appellant 

v. 

Federal Communications Commission, Appellee 
The WAVZ Broadcasting Corporation, Intervenor 

PETITION FOR REHEARING 

The Federal Communications Commission, respondent and 
appellee in the above-entitled cases, hereby petitions the 
Court for rehearing. In its opinion of June 14, 1956, this 
Court reversed the Commission's denial of a petition for 
intervention filed by The Elm City Broadcasting Corporation. 
Rehearing is not sought with respect to the Court's basic 
determination. The Commission does seek rehearing to modify 
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the Court’s opinion to delete one clause in the last 
paragraph which we believe may have been written inadvert¬ 
ently as a result of the lack of focus in the briefs upon a 
particular fact which was not relevant to the question 
presented for review. 

The Court’s opinion states (Slip Opinion, p. 10), 

"The only effective way to correct the error is to set aside 
the grant to WAVZ and to remand the proceeding to the 
Commission with directions that it conduct a new and full 
hearing in which Elm City /, as well as the applicants and 
all other parties in interestj_7 shall be permitted to partici¬ 
pate, in accordance with the command of § 309(b).** (Brackets 
added.) It is respectfully requested that the portion of 
the quoted sentence which we have placed in brackets be 
deleted. 

The reason for this request is as follows: As the 
Court’s opinion mentions, the Commission’s final opinion not 
only granted the application of The WAVZ Broadcasting 
Corporation but also denied the application of Key Broad¬ 
casting System. And a third applicant, Edward A. Fitzgerald, 
dismissed his application before the hearing commenced. While 
the two applications of WAVZ and Key initially were mutually 
exclusive and were therefore designated for comparative 
hearing, the application of Key was denied for lack of basic 
qualification, i.e., Key was found to be financially disquali-' 
fied (Joint Appendix, p. 71), Key Broadcasting System filed 



a petition for rehearing before the Commission which was 
denied on March 14, 1956, and no appeal has been taken from 
the denial of its application. 

Therefore, we believe there is no question but that the 
reversal of the Commission's denial of the intervention 
sought by the appellant, which was directed solely against 
the application of intervenor WAVZ, does not act to revive 
the application of Key, and that Key accordingly would not 
be an applicant in the further hearing ordered by this Court. 
Key's application has been finally denied without an appeal 
being sought or any question raised as to the validity of 
that denial. See Zenith Radio Corp . v.. Federal Communications 
Commission . 93 D.S.App. D.C. 284, 288-.T89, 211 F. 2d 629, 
634-635. While appellant Elm City did wish to show that 
Key was a superior applicant to WAVZ, this comparative 
element became unnecessary of decision because Key was found 
financially disqualified,and Elm City did not seek to 
intervene on this issue. Since Key was basically disquali¬ 
fied and took no appeal from the denial of its application, 
it has no further interest in the proceedings on the WAVZ 

application. Simmons v. Federal Communications Commission. 

- - - 

79 D.S. App. D.C. 264, 145 F2d 578. 

_1 / While the Court's opinion here also states that "all 

other parties in interest" shall be permitted to participate 
in the further hearing to be held, we believe that it was not 
intended to include those intervenors who claimed to be 
adversely affected only by a possible grant to Key, since 
they, like Key, would not have standing to object to a grant 
to WAVZ. 



For the foregoing reasons it is respectfully requested 
that this Court’s opinion be modified by deleting the language 
set forth in brackets above. 

Respectfully submitted, 

WARREN E. BAKER, 

General Counsel 


RICHARD A. SOLOMON, 
Assistant General Counsel 


DANIEL R. OHLBAUM, 
Counsel 


Federal Communications Commission 

June 22, 1956 

I, Richard A. Solomon, hereby certify that the fore¬ 
going petition for rehearing is presented in good faith 
and not for delay. 


RICHARD A. SOLOMON 
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CORPORATION TO PETITION OF KEY BROAD¬ 
CASTING SYSTEM, INC. FOR LEAVE TO 

INTERVENE 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 12,542 


The Elm City Broadcasting Corporation a Petitioner 

v. 

United States of America, and Federal Communications 

Commission, Respondents 

The WAVZ Broadcasting Corporation, Intervenor 


No. 13,002 

The Elm City Broadcasting Corporation, Appellant 

v. 

Federal Communications Commission, Appellee 
The WAVZ Broadcasting Corporation, Intervenor 


ON PETITION FOR REVIEW AND APPEAL FROM ORDER AND DECISION OF 

THE FEDERAL COMMUNICATIONS COMMISSION 


LEO ROSEN 
JOHN A. WIENER 

GREENBAUM, WOLFF & ERNST 
285 Madison Avenue 
New York 17, N. Y* 
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Washington, D. C. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 12,542 

The Elm City Broadcasting Corporation, Petitioner 

v. 

United States of America, and Federal Communications 

Commission, Respondents 

The WAVZ Broadcasting Corporation, Intervenor 


No. 13,002 

The Elm City Broadcasting Corporation, Appellant 

v. 

Federal Communications Commission, Appellee 
The WAVZ Broadcasting Corporation, Intervenor 


OPPOSITION TO PETITION FOR LEAVE TO INTERVENE 


The Petition to Intervene submitted to this Court by 
Key Broadcasting System, Inc. must be denied for the same rea¬ 
sons that the Commission's Petition for Rehearing should be 
granted. 

Key's Petition to Intervene states that its purpose is 
"to protect the rights of Key Broadcasting System, Inc. in ac¬ 
cordance with the Court's decision of June 14, 1956." But Key 
no longer has any rights with respect to its application; all 


2 


the rights that it may have had terminated on jMay 14, 1956 when 
its last opportunity to appeal from the Commission's denial of 
its Petition for Rehearing expired. The Commission's denial of 

i 

Elm City's Petition to Intervene and Elm City's subsequent suc¬ 
cessful appeal cannot be the springboard for establishing new 
rights for Key. 

Key was afforded its day in court before a hearing exam¬ 
iner and before the Commission. It failed to meet the burden of 
establishing the minimum qualifications which any applicant must 
meet in order to gain a grant. Its application was therefore 
dismissed on non-comparative issues and, after its Petition for 
Reconsideration was denied, it failed to appeal. It therefore 
no longer has standing to contest or to dispute the favorable ac¬ 
tion of the Commission on the application of another applicant. 
Colonial Television, Inc, v. Federal Communications Commission . 
_ Jlpp. D. C._; 217 F. 2d 21. 

Bo£h Key and Elm City have argued that the language of 
309(b) requires the Court to permit Key to participate in any 
further proceedings held with respect to the WAVZ application. 

But this is not at all the case; nor is it true, as Elm City 
alleges, that the Commission is asking the Court to "modify the 
statutory language and order something less than the statute 
allows." 

The rights of an intervenor under Sec. 309(b) of the Act 
are to participate in a full hearing upon the application to 
which he is party in interest. There is nothing in the language 
of that section that gives an intervenor the right to propose 
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alternate assignments or to force the Commission to give compar¬ 
ative consideration to an applicant who has failed to demonstrate 

minimum qualifications (See Simmons v. Federal Communications 

! 

Commission . 79 App. D. C. 264; 145 F. 2d 578) Or to reinstate an 
application when the applicant has waived all its rights by 
failing to appeal its dismissal. 

Key's participation in the hearing is not, therefore, 
pertinent to Elm City's statutory rights. Those rights will be 
fully satisfied when Elm City and other parties in interest who 

i 

were joined with respect to the WAVZ application are given a 


hearing in which they can test WAVZ's applicat 
standard of the public interest. 


ion against the 


CONCLUSION 


Because all of Key's rights to participate in this pro¬ 
ceeding have been waived by its failure to appeal the dismissal 

r 

of its application and because Elm City has no right under the 
statute to revive that application. Key's Petition for Leave 
to Intervene must be denied. 


Respectfully submitted, 


Leo Rosen 

John A. Wiener 

Greenbaum, Wolff & Ernst 
285 Madison Avenue 
New York 17, N. Y. 

William P. Bernton 

Sher,Oppenheimer & Harris 
1026 Woodward Building 
Washington, D. C. 

Attorneys for The WAVZ Broad¬ 
casting Corporation 
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CERTIFICATE OF SERVICE 


I certify that on this fifth day of July, 1956 I delivered 
copies of the foregoing Opposition to: 


Richard A. Solomon, Esq, 

Federal Communications Commission 

Attorney for Federal Communications Commission 

Daniel M. Friedman, Esq. 

Department of Justice 

Attorney for United States of America 

Ben C. Fisher, Esq. 

Perpetual Building, Washington, D. C. 

Attorney for The Elm City Broadcasting Corporation 

William Thomson, Esq. 

Adams & Thomson 

800 National Press Building 

Washington, D. C. 

Attorney for Key Broadcasting System, Inc. 


/s/ William P. Bernton 
William P. Bernton 
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Counsel, 


Federal Communications Commission 
New Post Office Building 
Washington, D. C. 






IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 12,542 

THE ELM CITY BROADCASTING CORPORATION, Petitioner 

v. 

UNITED STATES OF AMERICA, 

FEDERAL COMMUNICATIONS COMMISSION, Respondents 

THE WAVZ BROADCASTING CORPORATION, Intervenor 

No. 13,002 

THE ELM CITY BROADCASTING CORPORATION, Appellant 

v. 

FEDERAL COMMUNICATIONS COMMISSION, Appellee 
THE WAVZ BROADCASTING CORPORATION, Intervenor 

ON PETITION FOR REVIEW AND APPEAL FROM ORDER AND DECISION OF 
THE FEDERAL COMMUNICATIONS COMMISSION 

MOTION FOR LEAVE TO FILE PETITION FOR REHEARING 

On June 14, 1956, this Court handed down its opinion 
reversing the Commission’s grant of a construction permit 
to The WAVZ Broadcasting Corporation (WAVZ) on the ground 
that the Commission had erred in the proceeding in which 
the grant was made by denying the request of The Elm City 
Broadcasting Corporation (Elm City) to intervene. In its 
opinion, the Court ordered that the grant to WAVZ be set 
aside and that a new hearing be held "in which Elm City, 
as well as the applicants and all other parties in interest. 


shall be permitted to participate, in accordance with the 
command of Section 309(b).” (Emphasis added.) 

The Commission filed a Petition for Rehearing in which 
it requested that the language underlined above be deleted, 
on the ground that this language would appear to authorize 
the further participation in the hearing of Key Broadcasting 
System (Key), an applicant whose application had been denied 
by the Commission on non-comparative grounds and who had 
taken no appeal from that denial. By order of September 18, 
1956, this Court denied the Petition for Rehearing, after 
granting leave for Key to intervene in the case and file an 
opposition. 

Subsequent to the rendition of the Court's opinion and 
to the filing of the Petition for Rehearing, counsel for 
Triangle Publications, Inc., which, on August 28, 1956, had 
become the sole owner of Elm City, wrote a letter addressed 
to the Clerk of the Court, with copies to counsel for the 
parties, stating that the new owner of Elm City had no 
interest in the subject matter and had no intention of 
participating further either before this Court or the Com¬ 
mission. It is our understanding that this letter could 
not be accepted as a paper properly filed in the case and 
accordingly was not considered by the Court in its denial 
of the Petition for Rehearing. 
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We believe that the aforementioned letter, dated 

i 

September 12, 1956, and attached as an appendix to the 
Petition for Rehearing tendered herewith, has a direct 
bearing on the question of whether the relief requested 
in the Commission’s previous Petition for Rehearing should 

I 

be granted, and that the question presented as to the 
appropriate further proceedings in this case in the light 
of the position of appellant’s successor is important to 

I 

the Commission’s administration of the Communications Act 
of 1934, as amended. 

WHEREFORE, it is requested that leave be granted to 

file the accompanying Petition for Rehearing. 

Respectfully submitted, 

WARREN E. BAKER, 

General Counsel, 

RICHARD A. SOLOMON, 

Assistant General 
Counsel, 

DANIEL R. OHLBADM, 

Counsel, 

Federal Communications Commission 


September 21, 1956 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 12,542 

i 

The Elm City Broadcasting Corporation, Petitioner 

i 

i 

v. ! 

i 

! 

United States of America and | 

Federal Communications Commission, Respondents 

The WAVZ Broadcasting Corporation, Intervenor 


ON PETITION FOR REVIEW OF AN ORDER OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


No. 13,002 

The Elm City Broadcasting Corporation, Appellant 

v. 

Federal Communications Commission, Appellee 
The WAVZ Broadcasting Corporation, Iqrervenor 


ON APPEAL FROM ORDERS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


Brief for Appellee, Respondents 


STATEMENT OF THE CASE 

An agreed Statement of the Case is set forth in the 
Joint Appendix. 

SUMMARY OF ARGUMENT 

I. 


The only proper manner in which judicial review of the 
Commission action denying appellant*s petition to intervene 
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may be sought is by an appeal under Section 402(b) of the 
Communications Act from the grant of intervenor*s application. 
This appellant has done in Case No. 13,002; and, if its con¬ 
tentions on the merits are sound, it can obtain full relief 
in that action. 

Its Petition for Review under Section 402(a), brought 
in Case No. 12,542 at a time when no final decision had yet 
been made by the Commission as to which, if either, of the 
two applications set for comparative hearing should be 
granted, was clearly an improper attempt at a premature 
appeal from an interlocutory action and must be dismissed. 
Section 402(a) is available only for appeals from final 
Commission action, after relevant agency proceedings have 
|been completed. Piecemeal appeals from intermediate agency 
actions, the eventual impact of which upon the appellant 
cannot be determined have been consistently rejected, both 
to avoid overcrowding the court dockets with actions which 
may become moot before decision and to prevent delaying 
tactics by persons whose private interests would be served 
thereby. Only if an intermediate agency action has a sub¬ 
stantial, immediate and irremedial adverse affect upon a 
party, or is not reviewable after the final agency deter¬ 
mination, will courts permit an independent appeal prior 
to the final agency decision. No such circumstance exists 
here, nor should appellant be allowed to proceed simul¬ 
taneously under Sections 402(a) and 402(b) in its efforts 
to challenge the denial of its intervention request. For 




Congress clearly indicated that the two procedures were 
mutually exclusive, and that, except in the most extraordi¬ 
nary circumstances, the 402(b) route should be utilized in 
appeals from actions in radio licensing proceedings. 

II. 

The Commission’s rule (Section 1.388(b)) providing that 
persons seeking intervention in Commission proceedings solely 
on the basis of the economic injury which a grant of an appli¬ 
cation might cause them, must first show how their intervention 
will be of positive assistance to the Commission in determining 
whether the public interest will be served by a grant, is 
reasonable and in fact essential if abuse of Commission 
procedures by parties interested primarily in delay is to be 
prevented. The 1952 amendment to Section 309(b) of the 
Communications Act does not require that this long-standing 
Commission rule be set aside in favor of a completely free 
intervention procedure. That amendment expressly requires 
that parties in interest wishing to intervene must file peti¬ 
tions showing the "basis for their interest" in the proceeding. 
When this language is read in the light of the differing lan¬ 
guage of Section 309(c) and the legislative history of the new 
provision, it seems clear that Congress was spelling out a pro¬ 
cedure whereby all parties in interest could seek intervention. 
It was not attempting to preclude the Commission from adopting 
reasonable rules requiring persons whose only interest is in 
preventing competition to their operations to show that their 
intervention will be productive. This view is entirely con¬ 
sistent with the general objective of Congress in expanding 
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Section 309—namely, to afford persons who are entitled to 
appeal with an opportunity to present their claims first 
to the Commission, is that the Courts will not be requested 
to pass on claims not first considered in a hearing by the 
Commission. 

III. 

The Commission’s rejection of appellant’s last minute 
petition to intervene on grounds that the factual showing 
made therein was inadequate was clearly a reasonable one. 
With the exception of its concluding statement that its 
position as a New Haven license put it in a position to 
know the needs of the New Haven area for radio service, 
appellant’s petition set forth no facts at all warranting 
intervention. It raised no new questions and set forth no 
basis for concluding that if allowed to intervene it would 
produce any evidence or information to aid the Commission 
in resolving the already existing issues. Appellant’s 
petition thus differed significantly from a petition for 
intervention filed by another party in this proceeding 
claiming standing as a potential competitor, and granted 
by the Commission upon a showing that this petitioner had 
in its possession information, not otherwise available, 
directly relating to the qualifications of one of the ap¬ 
plicants. 
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ARGUMENT 

- ■ i 

I. | 

The Commission’s Order Denying Appellant Leave 
To Intervene Is Not Reviewable Under Section 
402(a) of the Communications Act of 1934, as 

Amended 

Appellee’s Motion to Dismiss Case No. 12,542 was heard 
by this Court on December 22, 1955. On December 28, 1955, 
this Court entered an Order denying that motion without 
prejudice to a renewal at the hearing of these cases on the 
merits. Appellee hereby renews its motion to dismiss Case 
No. 12,542, in which it is joined by the United States, 
respondent. 

Case No. 12,542 is a petition for review of an order of 
the Commission released November 19, 1954, by which appellant 
was denied leave to intervene in a Commission hearing, held 
pursuant to Section 309(b) of the Communications Act involving 
the mutually exclusive applications of Key Broadcasting System, 
Inc. and Intervenor, The WAVZ Broadcasting Corporation. The 
final decision of the Commission granting intervenor's appli¬ 
cation and denying the Key application was released on November 
7, 1955. Case No. 13,002 is a 402(b) appeal from that order. 

It is appellee’s position that this latter, 402(b) 
appeal in Case No. 13,002 is the proper vehicle by which judi¬ 
cial review of all alleged errors in the Commission's proceed¬ 
ings resulting in the grant to intervenor may be sought by 
any interested party. Case No. 12,542 (the 402(a) petition 
for review of the earlier order denying intervention) 
is, in our opinion, clearly a petition prematurely seeking 
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review under Section 402(a) of an interlocutory order of the 

No. 12,542 should, therefore, be dismissed. 

Section 402(a) of the Communications Act provides that 

actions brought thereunder shall be brought in conformity 

with the terms of Public Law 901, 81st Congress? Section 2 

of the Act, 5 O.S.C. 1032, which provides that this Court 

has exclusive jurisdiction to determine the validity of all 

final Commission orders. As this Court pointed out in 

Isbrandtsen Co . v. Unixed States , 93 O.S. App. D.C. 293-297, 

211 F. 2d 51 (1954), cert , denied , 347 U.S. 990: 

Whether or not the statutory requirements of 
finality are satisfied in any given case depends 
not upon the label affixed to its action by the 
agency, but rather upon a realistic appraisal 
of the consequences of such action. (Emphasis 
supplied). 

A realistic appraisal of the consequences of the Com¬ 
mission^ action in denying appellant leave to intervene 
leads inevitably to the conclusion that there were no im¬ 
mediate consequences of the Commission’s denial of appellant’s 
intervention which gave that order the degree of finality 
essential to a petition for review under Section 402(a). For 
if the Commission were to find a grant of WAVZ’s application 
was not in the public interest — either considered by itself 
or in comparison with Key Broadcasting’s competing application 
— it is clear that any question of error in denying appel¬ 
lant’s intervention would be mooted. Appellant itself rec¬ 
ognized this fact when it concurred in a postponement of 
proceedings in the 402(a) case in April 1955 when, as a 


result of an Examiner's Initial Decision of February 24, 1955, 

looking towards the denial of both applications, it looked as 

_L/ 

if the case actually might become moot. It was to avoid 
piecemeal review in just such situations that Congress limited 
court review to final Commission actions. See In re Electric 
Bond & Share Co .. 73 F. Supp. 426, 440 (S.D.N.Y. 1946). 

Appellant suggests, however, that where intervention is 

a matter of alleged statutory right, rather than agency dis- 

_ 2 _/ 

cretion, a denial thereof is a final appealable order. It 
cites as primary authority for this proposition a 1943 opinion 
of the 10th Circuit, Alston Coal Co . v. Federal Communications 
Commission , 138 F. 2d 740. It is submitted that this decision, 
to the extent it stands for the proposition that an immediate 
appeal lies from denial of intervention in a still pending pro¬ 
ceeding, is unsound and not supported by the controlling auth¬ 
orities, See Allen Calculators, Inc , v. National Cash Register 
Co., 322 D.S. 137, In fact, the opinion in the Alston case 
rests, for its authority, solely upon the Supreme Court de¬ 
cision in Federal Communications Commission v. National Broad ¬ 
casting Company (KOA), 319 U.S. 239. But while this case is 

l/ See ^Motion to Hold Petition for Review in Abeyance 4 * filed 
by United States and the Commission April 6, 1955. This Court 
entered an order on April 22, 1955 holding further proceedings 
in abeyance. 

2 / Why the discretion or lack of discretion on the part of 
the Commission affects the finality of its action is not made 
clear by appellant and, it is submitted, no such distinction 
is possible. Appellant apparently admits that if intervention 
is discretionary, its denial is not a final order (review- 
able even as to abuse of discretion) until after final agency 
action on the basic proceeding. See Okin y. Securities & 
Exchange Commission , 143 F. 2d 960 (2d Cir. 1944). 



also cited by the appellant, it provides no support for im¬ 
mediate appeals where intervention has been denied. On the 
contrary, in that case, as the Supreme Court’s Opinion 
(319 UoS. at 241-242) makes clear, the National Broadcasting 
Company filed its appeal (which it brought under Section 
402(b) as a party aggrieved by the grant of an application) 
only after the hearing had been completed, the Commission 
had entered a final decision making the grant which it 
sought to prevent, and a petition for rehearing by National 
Broadcasting had been denied. We suggest that the procedure 
followed in that case was the proper one which should be 

_3 / 

followed here. Indeed, in the 402(b) proceeding (Case 
No. 13,002) appellant can raise all of the matters it would 
wish to raise in the 402(a) case, and secure full relief if 
it wins on the merits of that proceeding. 

Appellant has attempted to bulwark its argument with 
a claim that to require it to wait until the hearing con¬ 
cludes is a denial of basic rights, on the apparent assump¬ 
tion that any new hearing it might receive as the result of 
a later decision that it should have been allowed to inter¬ 
vene would be a "poor substitute” for participation in the 
original hearing. But this is an argument which is avail¬ 
able to all persons attempting to secure Court review of 

3/ Music Broadcasting Co . v. Federal Communications Com ¬ 
mission , _D.S. App. D.C. _, 217 F. 2d 339 (1954) and 

Columbia Broadcasting System v. Federal Communications Com ¬ 
mission ., 93 D.S. App. D.C. 399, 211 F. 2d 644 (1954), cited 
by appellant as authority for its position, are also complete 
ly inapposite. Music was a 402(b) appeal from an action of 
the Commission ordering the appellant to immediately cease 
operation during certain early morning hours, an action al¬ 
leged to be an unlawful modification of the appellant's 
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agency action at an interlocutory or otherw 


ise premature stage. 


It has been consistently rejected. For long experience has 

! 

demonstrated that the risks that proceedings will have to start 

i 

i 

all over again because of some precedural error committed 
along the way, are far outweighed by the dangers of delay and 
the inevitability of unnecessary litigation inherent in any 
piecemeal approach such as that advocated by the appellant. 

This is particularly the case where, as here, appellants are 
in a position where delay in the administrative process 

±J 

would enhance their private economic interests. 

For the foregoing reasons we think it is beyond serious 
question that the proper vehicle by which appellant must 
seek review of the Commission's denial of its intervention 


petition is by appeal under Section 402(b)(6) of the Act, 
from the grant of intervenor's application. This is, of 
course, exactly what it has done in Case No. 13,002, to which 
we make no jurisdictional objection. It is, in addition, 
clear that Sections 402(a) and 402(b) were intended by Con¬ 
gress to be mutually exclusive. Except for extraordinary 
situations involving immediate irreparable injury by Commis¬ 
sion actions other than the grant or rejection of applications 
(or the other categories expressly listed in Section 402(b)), 

3/ (Continued from preceding page) 

station license. Intervention rights were not involved in 
either case. 

4 /It should be noted that, in spite of appellant's argument 
that a subsequent hearing ordered by the Court would be a 
"poor substitute" for its participation in the original hear¬ 
ing, it allowed 59 days to elapse between the time its inter¬ 
vention was denied and when it filed its 402(a) petition for 
review. By this time the hearing had long since been completed, 
and the record closed. Apparently the alleged inadequacy of 
subsequent relief is an after thought. 
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all judicial review of Commission broadcast licensing actions 

±f 

were intended to be brought under Section 402(b). In view of 
this fact, it would frustrate the intent of Congress to 
permit appellant to proceed simultaneously under both Section 
402(a) and 402(b), ev en if the 402(a) action was otherwise 
appropriate. The Petition for Review in Case No. 12,542 
should, therefore, be dismissed. 


5 / See S. Rep. NoT 44~, 82d Cong. , 1st Sess. on S. 658, 1 
Pike & Fischer 10:284. If judicial review in a case such as 
this may be brought under Section 402(a), then conceivably 
review of the November 19, 1954 order (Case No. 12,542) 
could have been brought (1) in a different court than an 
appeal from the grant itself, (2) within a different period 
of time, and (3) against a different party. 
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II. 

The 1952 Amendment to Section 309(b) of the Communi ¬ 
cations Act Does Not Void the Commission's Rule Which 
Requires That Parties Whose Sole Interest in a Pro ¬ 
ceeding Stems From Alleged Economic Injury Show. As A 
Condition to Intervention. How They Can Assist the 

Commission in That Proceeding 

The primary question to be resolved on the merits in 
this proceeding is a simple one. Did the 1952 amendment of 
Section 309(b) of the Communications Act void a long-standing 
rule of the Commission under which parties seeking to inter¬ 
vene in a Commission hearing on broadcast applications, and 
resting their claim of interest solely on the alleged economic 
injury they would suffer if a grant be made r are required as 
a condition precedent to such intervention, to demonstrate 
that their participation will be of some assistance in resolv¬ 
ing the hearing issues? Such a rule is an eminently reasonable 
one, fully consistent with the precepts of due process and 
fairness to all parties. It is submitted that Congress, in 
amending the Act in 1952 to spell out the general intervention 
rights of parties in interest, surely did not intend to super¬ 
sede this rule by a procedure under which competitors could, 
as a matter of right and irrespective of any demonstrable 
positive benefit to the public interest, delay Commission 
hearing proceedings through utilization of intervention 
privileges. 

The Commission Rules governing this matter have been 
in existence, with minor changes, since 1939. Section 
1.387(b) of the Rules provides that the Commission will on 
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its own motion name as parties to a hearing on a broadcast 
application three groups of persons. These are (1) existing 
licensees or permittees who would suffer electrical interfer¬ 
ence within their protected contours if the application be 
granted (2) existing licensees or permittees whose licenses 
or permits would have to be modified or denied renewal if 
the application were granted and (3) persons who had filed 
applications mutually exclusive with that to be designated 
for hearing. Since it is possible that persons falling 
within one of these three categories might be inadvertently 
overlooked by the Commission* Section 1.388(a) of the Com¬ 
mission's Rules (47 C.F.R. 1.388(a), 1 Pike & Fischer, R.R. 
51:295) provides that under such circumstances such persons 
will be permitted to participate in the hearing by filing a 
petition to intervene, showing that they come within one of 
the three categories. Such persons, of course, are entitled 
to participate in the hearing as full parties thereto. In 
fact, in view of the decisions of the Supreme Court in 
Federal Communications Commission v. National Broadcasting 
Co. (KQA ). 319 U.S. 239, and Ashbacker Radio Corp . v. Federa1 
Communications Commission . 326 D.S. 327, it is clear that 
such parties would, irrespective of any Commission rule, be 
entitled to participate as full parties in any hearing on 
such application. 

The Commission, however, recognized that over and beyond 
these several categories of persons who have substantive 
rights which they are entitled to protect in any hearing, there 
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are.a number of other interested parties who, while they do 

i 

not have substantive rights of their own entitled to protec¬ 
tion in Commission proceedings, are in a position where they 
may be of assistance to the Commission and to the public at 
large in resolving one or more of the issues in a proceeding, 
and some of whom may be entitled to appeal under Section 

j 

402(b)(6) of the Act to call the attention of the Court to 

any errors of law which might be committed by the Commission. 

Included among such persons is the large group of licensees 

or permittees who might, to a greater or lesser degree, 

suffer competitive economic injury as a result of any such 

grant. Under Federal Communications Commission v. Sanders 

Bros. Radio Station . 309 U.S. 470, such parties would be 

entitled to appeal to this Court, though the economic injury 

itself would normally not be sufficient for Commission 

consideration on the merits as to whether the grants should 

or should not be made. With respect to such parties, the 

Commission provided in Section 1.388(b) of the Rules: 

(b) Any other person desiring to participate in 
the hearing may file a petition to intervene. 

The petition must set forth the interest of the 
petitioner in the proceedings, must show how 
such person*s participation will assist the Com¬ 
mission in the determination of the issues in 
question, and must be accompanied by the affidavit 
of a person with knowledge as to the facts set 
forth in the petition. The Commission in its dis^\ 
cretion may grant or deny such petition or may 
permit intervention by such persons limited to 
particular issues or to a particular stage of the 
proceeding. ' 

The quoted rule is the result of long experience by 

the Commission, indicative of the fact that unless some 


i 
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limitation be put upon intervention by parties with no • 
substantive rights with which a grant would interfere, con¬ 
siderable unnecessary delay in reaching determinations in the 
public interest would occur. This is, of course, not surpris¬ 
ing. For it is to the private interest of an existing 
licensee or permittee to delay to the extent possible the 
establishment and commencement of operation of competing 
services and to increase the costs of would-be competitors in 
securing their licenses. The difficulties with the free 
intervention policy under which the Commission operated prior 
to 1939, and the reasons why a limitation on free intervention 
by potential competitors was found to be essential, are 
perhaps best stated in the 1940 Monograph of the Attorney 
General 8 s Committee on Administrative Procedure relating to 
the Federal Communications Commission, wherein it is stated 
(Sen. Doc. 186, 76th Cong., 3rd Sess., pp. 16-17): 


Intervention and the enlargement of issues . — Under 
its old rules of practice, the Commission permitted 
any party to intervene in a hearing if his petition 
disclosed '*a substantial interest in the subject 
matter.* 1 This qualification was so broad and vague 
that it was almost unheard of for a petition to be 
denied. The facility with which intervention could 
be had was increased, of course, by the Commission's 
practice of incorporating in the notices of hearing 
every conceivable issue. The effects of this 
complete freedom of intervention upon the Commis¬ 
sion's activities were very marked. Not only was 
the record unnecessarily prolonged by the discussion 
of non-controversial issues, but the evidence rele¬ 
vant to each issue was increased manyfold by virtue 
of the extended cross-examination of witnesses by 
each intervener. More often than not the intervener 
presented no affirmative evidence on the issues at 


hand. The major functions served 
apparently to impede the progress 
increase the size of the record. 


not the interveners 
on the issues at 
by them were 
of the hearing, to 
and to obfuscate the 
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issues by prolonged and confusing cross-examination . 
Nor were these dilatory and destructive tactics 
restricted to the hearing itself. Each intervener 
would customarily avail himself of his rights to take 
exceptions to the examiner's report, to oral argument 
before the Commission, and, in many case, to appeal 
from the Commission's order to the District of 
Columbia Court of Appeals. 

The deplorable consequences of the Commission's 
"liberal" intervention policy became so apparent that 
the Commission recently came to grips with the prob¬ 
lem. The rules promulgated by the Commission require 
a petition to intervene to set forth not only the 
interest of the petitioner in the proceeding, but 
also "the facts on which the petitioner bases his 
claim that his intervention will be in the public in¬ 
terest." If this provision is enforced intelligently 
and forcefully, an important step will have been 
taken both toward the protection of applicants and 
the increase of the Commission's prestige. (Emphasis 
added. ) 

Appellant, as we understand it, does not seriously 
argue that the Commission rule is unreasonable. Rather it 
contends that the rule has been pro tanto overturned by the 
amendment of Section 309(b) of the Communications Act in 
1952. The section as amended, it is urged, gives all 
parties in interest, including those whose standing derives 
solely from claimed economic injury, an absolute right to 
intervene and participate fully in any hearing. We cannot 
agree. 


Prior to 1952, Section 309 merely provided that where 
the Commission could not find, on ex. parte examination, 
that grant of an application would serve the public interest, 
it should "notify the applicant thereof, shall fix and give 
notice of a time and place for hearing thereon, and shall 
afford such applicant an opportunity to be heard under such 
rules and regulations as it may prescribe", 48 Stat. 1085. 
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Nothing was said about intervention, though as indicated 

above the Commission’s Rules provided elaborately with 

respect to the granting iof intervention rights and privileges. 

The 1952 amendment spelled out the requisite procedures 

with much greater particularity. It provided in Section 

309(c) for a special new protest remedy available where the 

Commission had made grants without hearing. It required a 

pre-designation notice of the reasons why the Commission 

could not find a grant would serve the public interest. And, 

with more direct reference to the instant case provided, as 

part of a new Section 309(b), that: 

♦♦♦The parties in interest, if any, who are not 
notified by the Commission of its action with 
respect to a particular application may acquire the 
status of a party to the proceeding thereon by fil¬ 
ing a petition for intervention showing the basis 
for their interest at any time not less than ten 
days prior to the date of hearing. Any hearing 
subsequently held upon such application shall be a 
full hearing in which the applicant and all other 
parties in interest shall be permitted to participate 
but in which both the burden of proceeding with the 
introduction of evidence upon any issue specified by 
the Commission, as well as the burden of proof upon 
all such issues, shall be upon the applicant. 6 / 


» _6_/ The section, in full, reads as follows: 

"(b) If upon examination of any such application the 
Commission is unable to make the finding specified in sub¬ 
section (a), it shall forthwith notify the applicant and 
other known parties in interest of the grounds and reasons 
for its inability to make such finding. Such notice, which 
shall precede formal designation for a hearing, shall advise 
the applicant and all other known parties in interest of all 
objections made to the application as well as the source and 
nature of such objections. Following such notice, the 
applicant shall be given an opportunity to reply. If the 
Commission, after considering such reply, shall be unable to 

(Continued on next page) 
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It is upon this language, as fortified principally by 
a sentence in the House Committee Report on the bill which 
became the Communications Act Amendments, 1952, that appel¬ 
lant places its reliance. We do not think it is well placed. 

Any "party in interest” may acquire the "status of a 
party to the proceeding” by filing an intervention petition 
"showing the basis for their interest". Does this mean that 
if the intervention petition shows petitioner’s basis for 
claiming standing as a "party in interest", and no more, it 
must be afforded all the rights of full party to the hearing? 
Or does it mean that, in addition, parties in interest may 
be required to show the "basis for their interest" in the 
proceeding, in the sense of the reason and purpose for seek¬ 
ing intervention? It is submitted that the language of 
other provisions of the Act, as well as common sense, support 
the latter construction. 

6 / (Footnote continued) make the finding specified in 
subsection (a), it shall formally designate the application 
for hearing on the grounds or reasons then obtaining and 
shall notify the applicant and all other known parties in 
interest of such action and the grounds and reasons therefor, 
specifying with particularity the matters and things in 
issue but not including issues or requirements phrased gen¬ 
erally. The parties in interest, if any, who are not 
notified by the Commission of its action with respect to a 
particular application may acquire the status of a party to 
the proceeding thereon by filing a petition for intervention 
showing the basis for their interest at any time not less 
than ten days prior to the date of hearing. Any hearing 
subsequently held upon such application shall be a full 
hearing in which the applicant and all other parties in 
interest shall be permitted to participate but in which both 
the burden of proceeding with the introduction of evidence 
upon any issue specified by the Commission, as well as the 
burden of proof upon all such issues, shall be upon the 
applicant." 
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Thus Section 309(c), adopted at the same time as the 

language upon which appellant relies, provides for protests 

J_l 

by "parties in interest". It also provided that protests, 
to be granted, shall contain "such allegations of fact as 
will show the protestant to be a party in interest and shall 
specify with particularity the facts, matters, and things 
relied upon". Here, of course, it is clear that a showing 
of protestant’s standing as a party in interest is not enough. 
But it is submitted that if Congress meant no more by the 
phrase "showing the basis for their interest", which it used 
in Section 309(b), than that petitioner must show himself 
" to be a party in interest", within the limited meaning of 
that phrase in Section 309(c), it would hardly have used 
differing language in the two adjoining subsections. Clearly 
the choice of the broader language "basis for their interest" 
must have been made with the objective of permitting reason¬ 
able qualification tests of the type already provided for 
in the Commission's Rules. 

The legislative history of Section 309(b) is confusing, 
primarily because the discussions thereon relating to inter¬ 
vention by parties in interest were on many occasions not 
clearly distinguished from the discussion of protests by 
parties in interest under Section 309(c). And there is no 
statement either in the hearings or Committee Reports which 

T / The language of Section 309(c) here discussed has 
recently been changed in certain inconsequential details 
by Public Law 391, 84th Congress, 2nd Sess., 70 Stat. 3 
(1956). 
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directly bears on the impact of the proposed language on 
the existing Commission Rules. There can be no question, in 
view of the language of the Senate and House Reports cited 
by appellant in its brief (pp. 14-15), but that Congress 
intended by its action to spell out a procedure by which all 
parties in interest could seek intervention, a deficiency in 
the pre-existing law which Congress felt should not be left 
to Commission discretion. And, as the Senate Report points 
out, an objective was to insure that persons having the 
right to appeal from Commission decisions "can make this 
complaint first before the Commission", Senate Report No. 44, 
82nd Congress, 1st Sess. p. 8. Thus where there has been a 
grant without hearing, a hearing must be afforded a protes- 
tant who under Section 309(c) shows his standing and the 
"facts, matters and things" relied upon. But where the 
Commission on its own motion has designated a case for hear¬ 
ing and a party such as appellant with no substantive rights 
seeks intervention, it is clear that a very different 
question is presented. Does he in fact have a separate 
complaint to be brought to the attention of the Commission? 
Does he even have new facts to adduce with respect to exist¬ 
ing issues? Or does he merely wish to participate for the 
sake of participation — and, of course, in the hope of 
delaying potential competition? 

A colloqny between Senator McFarland, the author of 
the legislation and Commissioner Hyde of the Federal Commu¬ 
nications Commission, who was representing the Commission in 
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the 1949 hearings on the predecessor bill, S. 1973, may help 
illuminate this question. Senator McFarland had just adverted 
to the fear expressed generally in the Commission comments 
that the power to intervene, and above all the power to 
protest given ’’parties in interest", might be abused by exist¬ 
ing licensees who might wish to avoid competition by delay 
and by forcing potential competitors to go through unnecessar¬ 
ily extensive hearings. (See Senate Hearings on S. 1973, 81st 
Congress, 2nd Sess., pp. 17-18). With respect to these fears 
he stated (at p. 33): 

I notice what you say in regard to giving the 
present licensees an advantage. Certainly that is 
not the intent of the section, and maybe we have 
done something that we do not want to do. As a 
matter of fact, I have already been studying and 
considering changes in that section. 

I do not want to give any licensee an undue 
advantage over a new applicant, but I do feel there 
should be a definite, fixed procedure which all 
shall know definitely. We have them in the courts. 

It expedites the hearing for an individual or an 
applicant to know exactly what he is expected to 
prove, and I think it is no more than fair to him. 

After a further explanatory statement by Commissioner Hyde, 

the following dialogue took place: 

Senator McFarland. In other words, you do not 
want to see a present holder of a license be able 
to hold up indefinitely, or for a great length of 
time, an application where the sole interest is an 
economic interest? 

Mr. Hyde. Yes; we might bluntly put it: Where 
the sole interest is to prevent competition. 

Senator McFarland. To prevent competition? 

Mr. Hyde. That is correct. 
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Senator McFarland. 1 am interested in what you 
have to say in that regard, but that does not keep 
you from setting down a fixed procedure. 

Mr. Hyde. Not at all, not at all. 

(Senate Hearings on S. 1973, 81st Cong., 2nd Sess., 
p. 34.) 

It is submitted that this discussion is further 
evidence of the fact that Congress did not intend by its 
amended Section 309(b) to overrule the Commission's long¬ 
standing and reasonable intervention rules, but merely to 
make it a matter of law — rather than administrative 
discretion — that reasonable opportunities for interven¬ 
tion by bona fide parties in interest be provided, so 
that where they in fact have new information, or make new 
claims, these matters may first be presented to the agency 
rather than the courts. 


In summary, it seems clear that the Commission's rule 



requiring persons, seeking to intervene in hearings on 
radio applications solely because of their competitive posi¬ 
tion, to demonstrate that their intervention would be of 
value in reaching a proper conclusion in the public interest, 
is a rational accommodation of the legitimate interests of 
would-be competitors to bring matters of fact or law to the 
attention of the Commission and the equally important need 
for avoiding delaying tactics contrary to the public 
interest. It seems equally apparent that Congress cannot 


be said to have required the abandonment of the rule by its 
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adoption in 1952 of language fixing into the law the 
procedure by which intervention could properly be sought 



8/ It is, of course, settled law that a reasonable agency 
interpretation of a statute it is empowered to administer, 
is entitled to great weight in any court construction of 
the provision on appeal. See WJIV-TV . Inc , v. Federal 
Communications Commission . No. 12,598, 1 D. S. App. D.C., 
(decided January 12, 1956); Union Manufacturing Co. v. NLRB. 
_U. S. App. D. C._, 221 F. 2d 532(1955). 
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III. 

The Refusal in the Instant Case to Permit Interven ¬ 
tion on the Showing Made by Appellant Was a Reason ¬ 
able Exercise of Discretion by the Commission . 

As indicated, supra . at p.13, a person seeking standing 
to intervene solely on the basis of alleged economic injury 
to its station if a grant of a pending application were 
made, is required under Section 1.388(b) of the Commission’s 
Rules to show how his participation would "assist the 
Commission in the determination of the issues in question". 

The rule also provides that the petition has to be accompanied 
by the affidavit of a person "with knowledge as to the facts 
set forth in the petition". Grant or denial under the rule, 
in whole or in part, is discretionary with the Commission. 

The Commission was faced with two petitions to intervene 
in the WAVZ-Key Broadcasting comparative proceeding filed by 
persons whose sole interest in the proceeding was potential 
economic injury to themselves. Great South Bay Broadcasting 
Company (South Bay), permittee of an FM station in Bay Shore, 
New York, the site of Key Broadcasting’s proposed station, 
petitioned to intervene on July 2, 1954 (R. 214-217). 
Appellant, owner of a station in New Haven, Connecticut, the 
site of WAVZ’s station, filed to petition to intervene on 
November 3, 1954 (R. 529-533). Both petitions were opposed 
by the parties against whose applications the intervention 
was directed. South Bay’s petition was granted by the 
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Commission by Order of September 21, 1954 (R, 358-359). 
Appellant’s petition was denied November 19, 1954 (R. 566- 
567). 


We have adverted to the different treatment of the two 
petitions not only to make clear that the CQmmission does 
not deny intervention petitions by economically-affected 
parties as a matter of course, but also because consideration 
of the nature of the petition granted helps illustrate the 
reasonableness of the denial of appellant’s petition. For 
the distinctions are manifest. South Bay proposed to 
introduce evidence showing alleged actions by Key to impede 
South Bay’s efforts to establish an FM station and secure a 
new AM station. It stated it was in possession of circulars 
which it could prove were distributed by Key urging adver¬ 
tisers to boycott South Bay’s station. It also alleged it 

could and would show that Key’s principals had promoted and 

helped prepare an application of one George V. Spohrer to 
use the same AM frequency as South Bay had applied for in 

an effort to block, or at least delay, the establishment of 

an AM station in the area by South Bay prior to the time 

9 / The Commission stated (R. 359): 

__ ”Considering the allegations made by petitioner 

/South Ba £1 and Key Broadcasting’s Response thereto, we 
are of the opinion that good cause exists for the late 
filing of the petition to intervene and enlarge issues, 
that South Bay has sufficiently established its interest 
under 309(b) of the Act to justify intervention, and that 
an adequate statement of the facts to be developed at the 
hearing has been offered.” 
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Key could secure any such grant (R. 215). And the facts set 
forth in the petition were sworn to by South Bay's President 
(R. 216). 

The appellant Elm City's intervention petition, however, 

contained no such intimation that it possessed any special 

information not otherwise before the Commission which would 

10 / . 

warrant permitting it to intervene at the last moment. 

Its sole "factual showing" was contained in the generalized 
statement that "Inasmuch as Petitioner is wholly owned by 
residents of New Haven and has had continuous experience in 
New Haven broadcast operation since 1944, it is in a unique 
position to assist the Commission in its determination, 
whether the WAVZ application should be granted or denied in 
the public interest." On the basis of this showing appellant 
stated its intention to produce evidence showing the follow¬ 
ing "facts" (R. 530-531): 

A. That there is no public need warranting the 
establishment of the proposed additional nighttime 
medium of local broadcasting expression at New 
Haven, since existing stations adequately meet such 
need. 


10 / The Commission is not contending, as is intervenor, 
that appellant's petition was filed less than 10 days 
before the hearing commenced and therefore should have 
been dismissed. But we do say that the last minute nature 
of appellant's intervention request, at a time after several 
prehearing conferences had already been held among the 
parties in an effort to simplify the proceedings and high¬ 
light the areas of disagreement, should be considered along 
with the contents of its pleading, in determining whether 
the Commission's determination that it had made no real 
showing warranting intervention, was a reasonable one. 


B. That the proposed WAVZ question will result in 
objectionable interference to WTNJ, Trenton, N. J. 

C. That the proposed WAVZ operation does not comply 
with the Engineering Rules and Standards, and 
particularly 3.28(c) thereof. 

D. That Section 307(b) of the Act and the public 
interest will be better served by grant of the Key 
application than by grant of WAVZ, but that 
irrespective of grant of the Key application, the 
public interest requires denial of the WAVZ 
application. 

This petition, it should be noted, was not accompanied by a 
sworn affidavit of an officer of Elm City as to knowledge 
of the facts, but solely by affidavit of counsel stating 
that he had knowledge of the "facts" allegedly stated in the 
petition, on the basis of unspecified correspondence and 
conversation with his client and examination of the Commis¬ 
sion's files (R. 532). 

It is clear, therefore, that of the four matters on 
which Elm City stated it wished to adduce evidence, two, 
items B and C above, related to matters about which Elm City 
had not even suggested it had any special competence or 
information; and one, item D, concerning which it was com¬ 
pletely vague and general, gave no indication of the basis 
upon which it intended to show that a grant of the WAVZ 
application would not serve the public interest. With 
respect to item A, and item A alone, no factual showing can 
be said to have been made for here the only fact alleged 
was that Elm City had a station in New Haven and thus was 
familiar with the radio service available to that community. 
Nothing other than its bare assertion was stated in support 
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of its conclusion that existing stations adequately met the 

need for nighttime local service, and thus there was no need 

JLl/ 

for granting the WAVZ application. 

We think it clear in the light of this obvious lack of 
any real showing, that the Commission was fully justified in 
finding (R. 567): 

...the statement of matters to be proved /by Elm 
City7 is conjectural and speculative and otherwise 
insufficient in that it does not adequately state 
the nature of the facts it proposes to develop at 
the hearing... 

Any other conclusion by the Commission, under the circum¬ 
stances, would result in rendering useless a necessary rule. 
For if potential competitors can intervene — and thereby ^ 
secure rights to cross-examine and otherwise delay proceed¬ 
ings — merely through an unsupported statement that they; 

I 

are in a position to know the facts and will introduce 
evidence of an unspecified nature, then of course we have^ 
in actuality, if not in theory, the same free intervention 
procedure the abuse of which led to the adoption of the 
rule in the first instance. 


11 / An examination of the issues in the proceeding 
(R. 195-197) raises questions as to whether the need of 
New Haven for additional nighttime service was even in 
issue in the proceeding — except insofar as it might 
affect a comparative choice between WAVZ and Key. But 
appellant did not seek to expand the issues. 


CONCLUSION 


For the foregoing reasons, the Petition for Review in 
Case No. I2 t 542 should be dismissed for want of jurisdiction. 

In Case No. 13,002 the appeal should be dismissed on 
the grounds that the Commission had discretion to allow 
intervention and that the Commission's denial of leave to 
intervene was not an abuse of discretion. 

Respectfully submitted, 

WARREN E. BAKER, 
i General Counsel, 

RICHARD A. SOLOMON, 

Assistant General 
Counsel, 

JOHN J. O’MALLEY, JR., 

Counsel, 

Federal Communications Commission 

The United States joins in that portion of the above 
brief which deals with the jurisdictional issue ( supra . 
pp. 5-10) and which requests dismissal of the Petition 
for Review filed in Case No. 12,542, the case in which 
the United States is named as a party. 

STANLEY N. BARNES, 
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General, 
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Attorney, Department 
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mooted, irrelevant, and insubstantial issues which cannot 
affect the action taken by the Commission. 
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v. 
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Commission, 
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The WAVZ Broadcasting Corporation, 

Intervenor. 

No. 13,002 

The Elm City Broadcasting Corporation, 
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v. 

Federal Communications Commission, 

Appellee , 

The WAVZ Broadcasting Corporation, 

Intervenor . 

Petition to Review and on Appeal from Orders and Decisions 
of the Federal Communications Commission 


BRIEF FOR INTERVENOR THE WAVZ 
BROADCASTING CORPORATION 


INTRODUCTION AND SUMMARY OF ARGUMENT 

In these consolidated actions appellant, The Elm City- 
Broadcasting Corporation (WNHC), which owns and 
operates a TV station, an AM radio station and an FM 
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radio station in New Haven, Connecticut (all of which are 
authorized to operate full time) seeks to prevent intervenor, 
The WAVZ Broadcasting Corporation (WAVZ), an 
independent AM radio station in New Haven, Connecticut, 
from increasing its service by changing from a daytime- 
only to a full-time operation. 

WAVZ’s application for full-time facilities was filed 
November 9,1953, and was set for competitive hearing with 
other mutually exclusive applications by Order of the 
Federal Communications Commission dated April 28,1954. 1 
Thereafter the numerous and lengthy “pre-hearing” con¬ 
ferences and procedures set forth in the Agreed Statement 
of the Case were held. On November 3,1954, 68 days after 
the commencement of the pre-hearing procedures and 29 
days after the applicants had exchanged the exhibits which 
constituted their entire direct or affirmative cases, WNHC 
filed with the Commission its Petition to Intervene in order 
to oppose a grant of the WAVZ application. 

The Petition (set forth in full in the Joint Appendix) 
alleged no facts at all except that WNHC was the pro¬ 
prietor of three broadcast stations in New Haven. It 
alleged conclusions, but no ultimate facts, as to what 
WNHC would prove if allowed to intervene in the hearing. 
It alleged no reason why a grant of the WAVZ application 
would not be in the public interest, convenience and 
necessity. WAVZ filed an opposition (also set forth in full 
in the Joint Appendix), in which it argued, inter alia, that 
the Petition was not timely filed. The Commission did not 
pass on the question of timeliness but, by Order released 
November 19, 1954, denied the Petition as insufficient, 
citing its earlier decision in Niagara Frontier Amusement 
Corporation (10 RR 39). 

In the course of the lengthy and protracted hearing that 
followed 7 parties participated: WAVZ; Key Broadcasting 

i The Commission found WAVZ to be legally and financially qualified and 
limited the hearing issues as they applied to WAVZ, to technical issues and 
competitive issues between it and the other applicants. (See Agreed State¬ 
ment of the Case). 
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Company, the competing applicant; 3 other stations who 
had been joined as respondents because of the possibility 
of electrical interference, WTNJ, WOV and WJLK; 
one intervenor, the Great South Bay Broadcasting Com¬ 
pany, Inc.; and the Broadcast Bureau. The record, con¬ 
sisting of over 390 pages of exhibits and over 1,550 pages 
of transcript of oral testimony, was closed on December 
21, 1954. 

WNHC waited until 27 days after the record was closed 
and 59 days after the denial of its Petition to Intervene 
before seeking any review or vindication of its alleged right 
to be heard in opposition to the WAVZ application. On 
January 17, 1955, it filed its Petition for Review in this 
Court under Sec. 402(a) of the Communications Act of 
1934. 2 (Case No. 12,542). Thereafter the Petition for 
Review was held in abeyance in this Court awaiting the 
final determination from the Commission on the WAVZ 
application. The Commission’s Final Decision, granting 
the WAVZ application, was released on November 7, 1955. 
(This Decision is set forth in full in the Joint Appendix.) 

The Commission found in its Final Decision that WAVZ 
would provide New Haven with its first local full-time 
non-network service 3 and would provide a new night time 
primary service to 191,027 persons, 159,743 of whom reside 
in New Haven itself. 4 This is 97.3% of the city’s 
population. 5 

WNHC did not file a Petition for Reconsideration with 
the Commission but, on December 7, 1955, filed an appeal 
in this Court under Sec. 402(b) of the Communications 
Act (Case No. 13,002) which was subsequently consolidated 
with WNHC’s earlier Petition for Review (Case No. 
12,542). 

2 Communications Act of 1934, as amended, 66 Stat. 718, 47 USCA Secs. 
151 et seq. 

3 Paragraph 21 of the Findings of Fact (R. 2766). 

4 Paragraph 6 of Conclusions (R. 2774). 

s Paragraph 4 of the Conclusions (R. 2773). 
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Chronology 

Because of the length of the Agreed Statement of the 
Case contained in the Joint Appendix, the following tabula¬ 
tion of significant items in the chronology of the Com¬ 
mission’s proceedings may be of assistance to the Court: 

November 9, 1953 WAVZ filed Application for night time 

facilities. 

April 28, 1954 Commission Order designated WAVZ 

application for hearing in consolidated 
proceeding. 

July 2, 1954 Great South Bay Broadcasting Company 

filed Motion to Intervene and for En¬ 
largement of Issues. (Intervention 
Granted September 17, 1954) 5a 

Julv 14,1954 Commission Order scheduled “com- 

mencement” of hearing for October 5, 
1954. 

August 27, 1954 Pre-hearing conference held pursuant to 

Sec. 1.813 of Commission’s Rules. 

October 5, 1954 WAVZ and Key Broadcasting System 

Inc. (the competing applicant) ex¬ 
changed exhibits constituting their af¬ 
firmative cases. 

October 15 and 21, 1954 Further conference held pursuant to 

Sec. 1.841(c) of the Commission’s Rules. 

November 3, 1954 WNHC filed Petition to Intervene. 

November 9, 12, 15, WAVZ held depositional hearings of 16 

and 16, 1954 witnesses in New Haven and New York 

pursuant to order of Hearing Examiner. 

November 19, 1954 Hearing “commenced” wuth introduc¬ 

tion of direct cases by applicants pur¬ 
suant to two postponements made by 
Hearing Examiner. 

November 19, 1954 Commission denied WNHC’s Petition to 

Intervene. 

December 21, 1954 Hearing Record closed. 

January 17, 1955 WNHC filed Petition for Review (Case 

No. 12,542) in this Court. 

November 7, 1955 Commission Decision granting WAVZ 

application. 

December 6, 1955 WNHC filed its Appeal (Case No. 

13,002) and Motion to Consolidate. 

5* Great South Bay intervened to oppose the application of Key Broad¬ 
casting System, Inc., not WAVZ. 
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Summary of Argument 

(1) Sec. 309(b) of the Communications Act does not 
deprive the Commission of the power, inherent in all courts 
and administrative agencies, to pass on the legal sufficiency 
of pleadings submitted to it. WNHC’s Petition to Inter¬ 
vene was defective and was, therefore, properly denied by 
the Commission. 

(2) WNHC cannot now seek to be heard on issues other 
than those on which it sought to be heard in its Petition 
to Intervene. All such issues are now moot or irrelevant, as 
pointed out below, and would be of no decisional significance 
on a rehearing. Therefore, wholly apart from the con¬ 
siderations justifying the Commission’s denial of WNHC’s 
Petition to Intervene, this Court should not now order the 
Commission to hold a rehearing to allow WNHC to be 
heard on such issues. 

(3) WAVZ agrees with the Commission that the Com¬ 
mission’s order of November 19, 1954, denying WNHC’s 
Petition to Intervene was not such a final order as to be 
reviewable under Section 402(a) of the Act. This point 
is fully covered in the Commission’s brief, and has there¬ 
fore not been briefed by Intervenor. 
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ARGUMENT 

L THE COMMISSION'S DENIAL OF WNHC's PETITION TO IN¬ 
TERVENE WAS A PROPER AND REASONABLE ADMINISTRA¬ 
TIVE DECISION WITHIN THE POWERS AND JURISDICTION 
OF THE COMMISSION AND CONSISTENT WITH APPLICABLE 
STATUTORY PROVISIONS AND JUDICIAL DECISIONS 

WNHC’s Petition to Intervene did not meet either the 
requirements of Section 309(b) of the Communications Act 
of 1934, as amended, or even the required standards con¬ 
ceded in its own brief.® Its Petition was neither “appro¬ 
priate” nor sufficient. 

In the Niagara Frontier case, on which the Commission 
based its denial of WNHC’s Petition to Intervene, the 
Commission, referring to intervention under the amended 
Sec. 309(b) of the Communications Act, said: 

“Inquiry into the legislative history of Sections 309(b) 
and (c) reveals a Senate and House intent that a 
Section 309(c) protest, sufficiently pleaded, would 
entitle the protestant to a hearing as a matter of right. 
But there is no such express declaration of intent that 
intervention in a hearing already ordered under 
Section 309(b) would follow automatically upon a 
mere showing of interest. In fact , reasonableness 
would dictate that the Congress must not have intended 
to foreclose the exercise of Commission discretion in 
this area■ bg making intervention a matter lying within 
the exclusive discretion of those seeking to become 
parties. The contrary view would impose a strangling 
restriction upon the functioning of the administrative 
process by extending to those most interested in delay 
for self-serving economic reasons an automatic invita¬ 
tion to delay.” 10 RR, 39, 41 (emphasis supplied). 

Here, “As in other instances, the interpretations of an Act 
of Congress by those charged with its administration are 


6 On page 16 of Appellant’s Brief it is stated that “A prospective inter- 
venor must show he is a party in interest in an appropriate petition; . . .” 
(emphasis supplied) 
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entitled to persuasive weight.” Billings v. Truesdell, 321 
U.S. 542, 552 (1944). 

There is nothing in the language or the legislative 
history of the statute that requires this Court to construe 
Sec. 309(b) in such a way as to leave the Commission 
powerless to protect itself and bona fide applicants from 
the abuse and depredations of strike interventions brought 
by competitors who seek to use their alleged standing as 
a “party in interest” for private harassment wholly un¬ 
related to the public interest such party is supposed to 
represent. 

There must be, in every administrative agency, a certain 
basic power to order its own administrative and pro¬ 
cedural affairs in the way that it deems best for the 
accomplishment of the duties which the legislature assigned 
to it. 

In American Trucking Association v. U.S.A., 344 U.S. 
298, 309 (1953), the Supreme Court said that it was not 
“ a reasonable canon of interpretation that the draftsmen 
of acts delegating agency powers, as a practical and 
realistic matter, can or do include specific consideration of 
every evil sought to be corrected”; and upheld an Inter¬ 
state Commerce Commission regulation which, though not 
specifically authorized by the statute, appeared to be 
reasonable, and which was “aimed at conditions which 
may directly frustrate the success of the regulation under¬ 
taken by Congress.” (Ibid, at p. 311.) 

The Niagara Frontier decision is similarly aimed at such 
conditions. It stands for the very requirement which 
appellant concedes, i.e., “an appropriate petition.” That 
decision, and the denial of WNHC’s Petition to Intervene, 
merely stand for the proposition that an insufficient 
petition will be denied. 

WNHC claims that the Commission has set up un¬ 
authorized “conditions precedent” (page 10, appellant’s 
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brief) and attacks Sec. 1.388 of the Commission’s Rules. 
WAVZ does not, however, seek to sustain the Commission’s 
action bv recourse to that rule, for the denial of the 
Petition to Intervene was not based on that rule and the 
rule is not here in issue. 7 

Since Sec. 309(b) directs that a Petition to Intervene be 
filed with the Commission, the Commission has the duty 
of passing on its sufficiency. The Commission’s denial of 
the Petition in this case said that the Petition was 
defective. A petition is a pleading, in many respects 
similar to a complaint. The fact that a complaint 
establishes jurisdiction by setting forth citizenship and 
residence requirements does not mean that it is not 
demurrable or not subject to dismissal for failure to state 
a cause of action. So here, even if WNHC’s Petition was 
sufficient to show “standing” on the ground of possible 
economic injury, the mere filing of the Petition did not, 
without more, automatically entitle WNHC to intervene. 

WNHC claims that by virtue of Sec. 309(b) a “party in 
interest” by reason of claimed economic injury under the 
doctrine of the Sanders Bros 9 case has the same automatic 
and unqualified right of intervention that the KOA 9 case 
established for those who are parties in interest by reason 

7 Actually, although the Commission did not rely on Sec. 1.3S8, the Appellant 
itself points out that this rule had been in effect in varying forms since 1939 
(Appellant’s Brief, pages 11, 12). It is significant that even the original 
Petition to Intervene completely failed to meet the requirements of this rule— 
probably because WNHC could not do so. Nor is appellant’s argument that 
the rule is invalid persuasive. Such rules are well within the province of an 
administrative body’s rule-making power. For example, Sec. 1.387 (b)(c) of 
the Commission’s Rules and Regulations (establishing a cut-off time for the 
filing of competitive applications in order to qualify them for competitive 
consideration) constituted a clear infringement of the right to a competitive 
hearing guaranteed all applicants by the Supreme Court decision in Ashbacker 
Radio Corp. v. FOC, 326, TJ.S. 327 (1945). The Commission found the 
adoption of this rule “mandatory in the interest of orderly administration” 
(Paramount Television Productions, Inc., 8 RR 459, 462) after the Supreme 
Court itself had indicated that some such regulation might be needed “for 
orderly administration.” (326 U.S. 327, 333 (fn. 9)). 

SFCC v. Sanders Bros. Radio Station, 309 U.S. 470 (1940). 

9FCC v. National Broadcasting Co., Inc. (KOA) et al., 319 U.S. 239 (1943). 
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of electrical interference. This argument overlooks an 
important difference. In the KOA case the intervention 
right is predicated on a statutory provision not involved 
in the Sanders type of situation. This provision 10 
prohibits the Commission from modifying an existing 
license without affording the licensee an opportunity to be 
heard. Parties in interest by reason of electrical inter¬ 
ference thus have an independent statutory right to 
intervene to protect their licensed rights. A party in 
interest by reason of economic injury does not have this 
independent statutory right and its right to be heard is 
wholly dependent on such factors of public interest as it 
can invoke. 

The Sanders case makes this clear. “ Standing 11 having 
been established, an intervenor must show how it will 
vindicate and protect the public interest not merely its own 
license or interests. Similarly, the Supreme Court said in 
Scripps-Howard Radio, Inc. v. FCC, 316 U.S. 4, 14 (1942): 

“[The Act] did not create new private rights. The 
•purpose of the Act w T as to protect the public interest 
in communications . . . Congress gave the right of 
appeal to persons ‘aggrieved or whose interests are 
adversely affected’ by Commission action . . . but 
these private litigants have standing only as repre¬ 
sentatives of the public interest.” 

See also Associated Industries v. Ickes, 134 F. 2d 694, 
703 (C.A. 2 1943). 

WNHC’s Petition to Intervene merely prophesied that 
it would show that a grant to WAVZ was not in the public 
interest. Aside from this conjecture, there was nothing in 
the Petition from which the Commission might have found 
that WNHC had any information or facts whatsoever 


io Former Sec. 312(b) of Communications Act of 1934, as amended. Sub¬ 
stance of this provision now contained in Sec. 316(a) of the Act. See 1 RR 
p. 10: 92; Note. 
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which might have borne on any public interest factor in the 
case. 

The position of the Commission in considering such 
petitions is analogous to the situation faced by a District 
Judge when injunctions are sought against the enforce¬ 
ment of a federal statute on grounds involving the con¬ 
stitutionality of the statute. The statute is mandatory 
that the constitutional question must be referred to and 
decided by a court of three judges. 11 The cases, however, 
are clear that it is up to the single district judge before 
whom the question, is first raised to pass on whether or not 
a substantial constitutional question is, in fact, involved. 
If the judge decides that no substantial constitutional 
question is raised, there is no necessity of invoking a three- 
judge court. (See Often v. Baltimore & Ohio R.R. Co 
205 F. 2d 58 (C.A. 2, 1953); 77 all v. Welch, 185 F. 2d 525 
(C.A. 4, 1950); Jasper v. Sawyer, 100 F. Supp. 421 (D.C. 
D.C., 1951). 

The Commission here clearly stated that the Petition does 
not fulfill the requirements of a proper petition to inter¬ 
vene. Its denial of the Petition was neither arbitrary nor 
capricious. The Petition was heard first by one Commis¬ 
sioner and then referred to the full Commission for con¬ 
sideration. Its decision was a carefully considered 
opinion by an administrative agency entrusted by Congress 
with the power and duty to make that decision. The 
decision is entitled to be accorded considerable weight. 
That a petition, if properly or appropriately drawn, would 
undoubtedly have been granted is well illustrated by the 
record before this Court. The Great South Bay Broad¬ 
casting Company’s petition to intervene (set forth in full 
in the Joint Appendix), was granted in this case. The 
petition there specifically alleged ultimate facts of 


u 62 Stat. 968; 22 TJSCA 2284. 







significance in terms of the public interest, convenience and 
necessity. 13 

In WOKO, Inc. v. F.C.C., 71 App. D.C. 228, 109 F. 2d 665 
(1939), this Court unanimously held that even when a party 
was appealing from a decision of the Commission as of 
right , as a person aggrieved under the then Sec. 402 (b)(2) 
of the Act 13 his status as a party aggrieved did not of itself 
entitle him to a hearing unless he also alleged considera¬ 
tions of public interest with respect to the grant appealed 
from. 

At no place, either in its Petition to Intervene or its Sec. 
402 (b) appeal, has WNHC shown any reason whatsoever 
why the grant to WAVZ will not serve the public interest, 
convenience and necessity. Nowhere does WNHC allege 
any error of law on the part of the Commission other than 
its denial of the Petition to Intervene. Nowhere does 
WNHC attack the findings of the Commission or allege 
any other error on the part of the Hearing Examiner or 
the Commission. 

Therefore, even if “standing” is established, WNHC 
has failed to make the necessary showing as to public in¬ 
terest to entitle it to be heard either as an intervenor or on 
its Sec. 402(b) appeal. 

It is, therefore, clear that Section 309(b) does not confer 
an automatic right to intervene on one who shows no more 
than “standing”; and it is equally clear that, in the first 
instance, the Commission is charged with the duty of deter- 

12 Great South Bay’s Petition to Intervene showed that: “petitioner pro¬ 
poses to present direct evidence” on activities by the principals of an appli¬ 
cant in preparing a “block” application; in circulating certain defamatory 
leaflets, and in impeding the establishment of the facilities of a licensed 
competitor. (See R. 215) 

13 Section 402(b) (6) of the Act as presently amended provides for an appeal 
from Commission orders and decisions by ‘ ‘ any other person aggrieved or where 
interests are adversely affected by an' order of the Commission granting or 
denying any application”. This is substantially the same language as con¬ 
tained in Section 402(6) (2) of the Act prior to'the 1952 amendment. 
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mining the sufficiency of a Petition to Intervene. If, as 
in the instant case, the petition is insufficient, the Com¬ 
mission has the discretion and the duty to deny it, as it 
properly did in the instant case. 

A. The Consequences of Adopting Appellant's Position 

In this case, which will be a precedent-setting one, the 
Court should carefully examine the consequences that 
would flow from a holding that WNHC was automatically 
entitled to intervene as a party in interest by reason of 
alleged economic injury. 

Although this Court has in the past recognized alleged 
economic injury as giving standing to intervene, never has 
it done so on such meager allegations as those in the 
WNHC Petition. 14 Its allegations consisted merely of 
claims of possible losses of listeners and advertising 
arising out of the fact that both stations are located in the 
same city. 

Not only did WNHC fail to particularize any reason 
why a grant to WAVZ would not be in the public interest; 
it also failed to particularize in any degree whatsoever 
how it would suffer economic injury from a grant of the 
WAVZ application. Will this Court hold that once an 
intervenor has alleged the conclusions “loss of listeners” 
and “loss of advertising accounts”, without alleging a 
single ultimate fact to sustain such conclusions, it has 
established itself as a party in interest? Is it enough for 


M For example, in FCC v. Sanders Bros. Radio Station, 309 U.S. 470 (supra), 
appellant alleged that his station was already operating at a loss and that 
applicant was relying on appellant’s advertisers to establish its own financial 

qualifications; in Greenville Television Company V. FCC, 221 F. 2d 870,_ 

App. D. C., (1955) appellant alleged that it had already lost advertisers 

to applicant and alleged further probable loss of its network affiliation; in 

Metropolitan Television Company v. FCC, .... App. D.C.221 F. 2d 879 

(1955) the allegations showed likely loss of a substantial number of listeners 
through electrical interference; and in Camden Radio, Inc. v. FCC, .... App. 

D.C._ 220 F. 2d 191 (1954) allegations as to the size of the community 

(population 11,000) created an almost conclusive presumption of substantial 
injury. 





13 


an intervenor to allege that its station is in the same state 
as the applicant, or the same region? Is the publisher of 
a general newspaper or periodical in the same city, state 
or region automatically a party in interest? What about 
the publisher of a trade paper or a national magazine, if 
published, printed or circulated locally? 

Who will be “known parties in interest” entitled under 
Section 309(b) of the Act to be served with the 
“McFarland letter” and the order designating the 
application for hearing? If WNHC is a “party in in¬ 
terest” to the WAVZ application by virtue of its location 
in the same city and the bare possibility of loss of listeners 
and advertisers to WAVZ, then would not every news¬ 
paper, radio and TV station in New York City be a 
“known party in interest” to every application involving 
a radio facility in that city? 

Will this Court hold that Congress intended openly to 
invite intervention while at the same time leaving the 
Commission powerless to police interventions filed solely 
for harassment or delay—a power exercisable only if the 
Commission is allowed, as it should be, to insist at least 
that the intervention petition set forth sufficient ultimate 
facts to make a prima facie showing of good faith? 

Will this Court hold that an intervention petition was 
timely when it was filed 29 days after the original date 
the Commission had set for the “commencement of 
hearing,” 13 days after the last Sec. 1.841 conference, and 
29 days after the exchange of affirmative cases between 
the applicants? 15 

13 In its Opposition to WNHC’s Petition to Intervene (R. 534) WAVZ 
pointed out that WNHC’s Petition was timely only if the statutory “date of 
hearing” was held to be synonymous with the “commencement of hearing” 
provided by the Commission’s Rules. It pointed out that under the Com¬ 
mission’s current rules the greater part of the “hearing procedure” took place 
before the “commencement of the hearing”. It showed, further, that the 
Commission had, several times since the 1952 amendment of Sec. 309(b) 
changed the point in the hearing procedure at which the “commencement of 
hearing occurred”. If these changes were assumed to apply to the statutory 
“date of hearing”, the Commission would be assuming a power, which it did 
not have, to enlarge and abridge by regulation at will, the intervention rights 
created by statute ( U.S. v. United Verde Copper Co., 196 U.S. 207, 215 (1905) ; 
Griswold v. U.S., 36 F. Supp. 714, 720 (D.C. Mass. 1941). 
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If this Court grants Appellant the relief it has requested 
it will be holding that Sec. 309(b) of the Communications 
Act has deprived the Commission of all discretion to 
determine the sufficiency of a Petition to Intervene, that 
merely alleging the words “economic competition” and 
“public interest” will automatically entitle any person to 
be heard in any hearing held before the Commission, no 
matter how slight may be his legitimate interest and even 
where he can show no public interest features which could 
affect the Commission’s action. By inviting harassment 
from established stations and other media of communca- 
tions, it would greatly add to the expense of prosecuting 
applications through the Commission and would serve as 
a deterrent to the establishment of new facilities and the 
improvement of old ones. It would establish an “open 
sesame” into Commission procedures; it would construe a 
statutory provision based on the Sanders case so as to com¬ 
pletely destroy the very rule that that case stands for. 

It is clear that no such drastic and damaging result was 
ever intended by the Congress in the adoption of the 1952 
amendments in which the present Sec. 309(b) was included. 

IL THIS COURT SHOULD NOT NOW ORDER A HEARING ON 
MOOT. IRRELEVANT AND INSUBSTANTIAL ISSUES 

A. All the Issues on Which WNHC Petitioned to be Heard 
Have Become Moot or Irrelevant 

Intervenor submits that, in any event, this Court should 
not order the Commission to reopen this case and subject 
it to a further proceeding when all of the issues on which 
TTXHC sought to be heard before the Commission have 
become moot 16 or irrelevant. 17 

WNHC’s case against WAVZ, as stated in its Petition 
to Intervene, consisted essentially of four points: 

16 Morris v. S.E.C., 116 F. 2d 896 (CA 2, 1941). 

17 Central <$• South West Utilities Co. et al. v. S.E.C., 136 F. 2d 273, 275; 
78 App. D.C. 37 (1943). 
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(1) That, operating as proposed, WAVZ would cause 
electrical interference to Station WTNJ, Trenton, 
New Jersey. 

(2) That Section 307(b) of the Act and the public 
interest would be better served by a grant of Key 
Broadcasting System, Inc.’s application than that 
of WAVZ. 

(3) That WAVZ’s operation would not comply with 
Section 3.28(c) of the Commission’s Rules (the 
so-called “10% rule” more fully discussed below). 

(4) That there was no “need” in the City of New 
Haven for the additional night time service pro¬ 
posed by WAVZ. 

The insubstantiality of this opposition can be seen from 
a brief consideration of each of these four items. 

1. Interference to WTNJ 

WOAX, Inc., licensee of station WTNJ, was a party 
to the hearing on the WAVZ application from the very 
start. At the termination of the hearing it filed a pleading 
specifically stating that there was no indication that the 
WAVZ proposal would cause objectionable interference 
to WTNJ and declining, therefore, to submit proposed 
findings of fact or to participate further in the proceedings 
(See Agreed Statement of Facts). That issue is, therefore, 
obviously moot and can no longer be of any significance 
with respect to the WAVZ application. 

2. Comparison of the Two Competing Applicants 

At the time that WNHC sought to intervene in the Com¬ 
mission’s proceeding, the WAVZ application was com¬ 
petitive with the application of Key Broadcasting System, 
Inc. for a mutually exclusive facility to be located in a 
different community; and the case did present the question 
of which applicant was to be preferred under Sec. 307(b) 
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of the Act. Key Broadcasting, however, “made no show¬ 
ing on the technical issues in the proceeding” (Commission 
Decision, Conclusions, Paragraph 1, R. 2773) and failed 
to show that it was “qualified to construct and operate 
[its] proposed station” {Ibid, Paragraph 2). Key’s 
application could not, therefore, sustain a grant in any 
event; and the Commission denied it as in default (See 
Agreed Statement of Facts) without ever reaching the 
competitive issue between it and WAVZ. 

Since Key thus disqualified itself for a grant after 
having had its day in court and cannot now receive a grant 
regardless of the disposition made of the WAVZ applica¬ 
tion, the question of preference between it and WAVZ, 
whether under 307(b) of the Act or any other comparative 
criterion, has also become moot and is no longer of any 
significance with respect to the WAVZ application. 18 

3. "Non-Compliance" With Sec. 3.28(c) of the Commission's Rules 

Section 3.28(c) of the Commission’s Rules, the so-called 
“10% rule,” is a rule of allocation. It requires most 
stations to render interference-free service to 90% of the 
population within a given distance of the station. A 
similar requirement was originally contained in Paragraph 

9 of the Commission’s Standards of Good Engineering 
Practice; but in 1954 it was deleted from the Standards 
and was modified and made a rule (See Report and Order, 

10 RR 1595). 

As clearly appears from the Report and Order (supra) 
there is nothing culpable about an inability to comply with 
the rule, nor does the rule establish a new criterion for 
determining the public interest, convenience and necessity. 

is Appellant, on page 18 of its Brief, says that it also desired to be heard 
on issue No. 1. This issue, which related to the services proposed by the 
respective applicants and to the other services already available to the areas 
and populations that the applicants would serve, would have been of significance 
only as a competitive issue between WAVZ and Key or in the event that 
WAVZ would have caused interference to another station, (cf. Sec. 3.24 
(b) (2) of the Commission’s Buies) 
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It established, rather, a criterion of efficiency, expressed 
in terms of a station’s coverage of the potential audience 
within its “normally protected contour”, and stated a 
general policy of restricting new allocations to stations 
that could serve 90% of the listeners within their normally 
protected contour. 19 

The reasons for this policy were two-fold: (1) to prevent 
the institution of “markedly inefficient operation[s] which 
might preclude some future assignment of a much more 
efficient nature” {Ibid, 10 RR at p. 1598); and (2) the 
Commission recognized that every station added to a given 
channel would cause some interference to existing stations 
on that channel, even though not sufficient to be counted as 
“objectionable interference” under its rules. It recognized 
that the cumulative effect of the “unrecognized inter¬ 
ference” resulting from numerous allocations on a given 
channel could cause appreciable degradation of over-all 
service on that channel, whereas the addition of smaller 
numbers of stations would not cause such an effect. {Ibid, 
Fn. 2). 30 

Because the rule was intended merely to cut down the 
number of new allocations in general, rather than to 
preclude the addition of any specific new stations, it con¬ 
tained several exceptions relating to stations which would 
serve previously unserved areas and stations which would 
bring a first locally-originated night-time service to their 
communities. The Commission also specifically reserved 


It is known as the “10% Rule” because the allowable ratio of population 
outside the interference-free contour to that within the normally protected 
contour is 10%. 

20 The Commission was thus taking an oblique method of protecting existing 
stations operating on the same channel. The amount of “unrecognized inter¬ 
ference” caused by one station to other stations is determined by the amount 
of power it radiates and the direction in which it is radiated. It is in no 
way related to the “efficiency” or coverage of that station. By this rule 
the Commission said, in effect, that the right to add to the “unrecognized 
interference” to a given channel would be limited, in general, to efficient 
stations and denied to most stations which could not meet this arbitrarily de¬ 
termined standard of efficiency. 
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the right to grant waivers of the Rule in appropriate 
circumstances. (Ibid, fn. 4, 10 RR at p. 1600). 

IVhile this 90% coverage norm was still contained in its 
Standards of Good Engineering Practice, the Commission 
often exercised its prerogative of waiving the standard 
to allow the institution of new services. Some of those 
instances, with the “efficiency” of the coverage stated in 
terms of the rule were as follows: 

Midland National Life Insurance Company, 

4 RR 1269 46.0% 

Seneca Radio Corporation, 7 RR 569 43.5% 

Lamesa Broadcasting Company, 6 RR 1361 41.5% 

Communitv Broadcasting Service, Inc., 

5 RR 939 " 36.4% 

Corbin Times-Tribune, Inc., 6 RR 396 35.7% 

All-Oklahoma Broadcasting Company, 

6 RR 830 " 35.0% 


Similarly, in the short time since the adoption of the 
new rule, the Commission has waived it in a number of 
cases, some of which also involved substantial deviations 
from the 90% coverage norm: 


Latrobe Broadcasters, 11 RR 527 
Cambridge Broadcasting Co., 

Docket Number 11144 
Plattsburg Broadcasting Corporation, 
B.P. 9882 


(not shown) 
69.2% 
72.0% 


Dorsey Eugene Newman, 12 RR 210; 

12 RR 211, 213 85.0% 

Minnesota Valley Broadcasting Co., 11 RR 1079 46.5% 


There was never any question of whether WAVZ’s pro¬ 
posal would serve 90% of its normally protected popula¬ 
tion. It was apparent from the first filing of its 
application that it would serve only 85.5% of that 
population. 21 Even this figure, however, is only a minimal 
4.5% below that which the rule recognized—far more 

21 This is the complement of the 14.5% of the population within WAVZ's 
normally protected contour that would not receive interference—free service 
(See B.2774). 
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efficient than any of the situations referred to above—and 
most certainly not a “markedly’’ inefficient proposal. 22 

WNHC now belatedly argues that it desired to be heard 
not on the question of whether WAVZ “violated” the 
10% rule (which, as shown above was never contested) 
but on the question of whether a “unique and compelling 
need for the new service” required the Commission to 
waive the rule. 23 

The answer to this argument is two-fold: 

(1) Nowhere in its Petition to Intervene did WNHC 
ask to be heard on this question (this point is 
more fully discussed infra at p. 21). 

(2) The Commission based its decision to waive the 
10% rule on factors wholly unrelated to any 
“need” for the service proposed by WAVZ. 

In paragraph 12 of the Conclusions contained in its Final 
Decision (K. 2776) the Commission recited the reasons for 
its waiving the ten-percent rule. They were: 

(1) “The equities which WAVZ had urged,” i.e., the 
fact that WAVZ’s application had been in hearing 
status a number of months before the amendment 
of Section 3.28 which changed the 90% coverage 
requirement from a standard to a rule (See p. 16, 
supra ); and the fact that it was only on 
November 17, 1955 (two days before the “com¬ 
mencement of hearing”) that WAVZ was apprised 
of the specific issue it would be required to meet. 
(See Paragraph 9, R. 2775). 


22It should be noted that WAVZ’s “non-compliance” with the rule does 
not result from any deficiency in its technical proposal or anything which was 
within its power to correct. It is a function of population distribution and 
of the frequency which it applied for; and results from interference caused 
by the operation of other stations already assigned to that channel. (See 
Initial Decision, Paragraph 20; R- 2372). 

23See Appellant’s Brief p. 19. 
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(2) “The special elements of night-time public service 
programming proposed.’’ (See Paragraph 11, 
R. 2776). 

(3) “The additional primary service which would be 
extended to a large audience.” (See also Para¬ 
graph 10, R. 2775). 

Because of the reasons behind the rule and the fact that 
it was intended merely to cut down the overall number of 
stations on a frequency rather than to preclude the 
assignment of any given station at any given location, the 
Commission, consistent with the basic purpose of the rule, 
can grant waivers for any number of reasons—of which 
“need” is only one. Where the Commission has predicated 
a waiver of the rule on the “need” for the service pro¬ 
posed it has said so. 24 In this case, as set forth above, it 
based its decision on factors wholly apart from New 
Haven’s need. Thus, the question of need, like the com¬ 
petitive issues between WAVZ and Key discussed above, 
would be of no significance in a reconsideration of the 
Commission’s decision to waive the 10% rule. 

4. Need for WAVZ's Service 

We have dealt above with the relation of need to con¬ 
siderations rising under the “10% rule”; and we do not 
see that a consideration of “need” would be relevant in 
any other context. We know of no doctrine that a city can 
have too much radio service; or of any instance where the 
adequacy of other services or the absence of a compelling 
need has been held, by itself, to be a reason for denying a 
meritorious application. 

24 See Minnesota Broadcasting Company, 10 RR 1080, 1082 where, as one of 
its reasons for waiving the rule in question, the Commission said: 

“KTOE, operating as proposed, would render a service which goes to 
the heart of what appears to be radio’s most essential role—that of pro¬ 
viding a kind of service for which there is a fundamental public need and 
which any station, under similar circumstances, should provide to the area. 
... The fulfillment of this type of need —in promotion of the public 
health, safety and welfare where there is no other local station meeting 
that need, we believe is another element to be considered in waiving the 
requirements of Section 3.28(c).” (Emphasis applied) 



From the foregoing it is clear that all of the issues 
raised in WNHC’s Petition to Intervene have become 
moot and are of no decisional significance. This Court 
will not, therefore, order the hearing record opened or a 
rehearing held. 25 

B. WNHC Can Not Now Claim the Right to be Heard on 

Waiver of the 10% Rule 

In its Petition to Intervene WNHC sought to be heard 
on the specified issues set out in its Petition and already 
discussed at some length above. In its brief in this Court 
it now states, for the first time, that it wishes to be heard 
on the entirely different question of whether the “10% 
rule” should be waived in WAVZ’s behalf. This is a 
request that it has never made to the Commission. 

If WNHC were sincere in its desire to be heard on this 
specific question it could have filed a supplemental motion 
for leave to intervene after the Hearing Examiner had 
issued his initial decision and it became clear that the 
question of waiver vel non was the only one remaining in 
the case. Alternatively, it could have presented to the 
Commission its arguments against such a waiver in a 
Petition for Reconsideration, which could have directly 
challenged the waiver by which the grant was made. How¬ 
ever, it did neither of these things, and elected to file its 
402(b) appeal in this Court without ever having raised 
before the Commission the question of waiver upon which 
it now says it wishes to be heard. Further, the appeal itself 
does not even raise this question nor allege error on the 
part of the Commission in this respect. 

It is well settled that: 

. . waiver by non-action would reasonably follow, 
where, as here, objection would have given the agency 
an opportunity to correct errors at the threshhold of 

25 Central <$■ South West Utilities Co. et al v. S.E.C. (supra). 
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the proceedings which might otherwise require the 
subsequent invalidation of the entire proceeding.” 
Democrat Printing Co. v. F.C.C., 91 App. D.C. 72, 
202 F. 2d 298, 305 (1952); see also Tri-City Broadcast¬ 
ing Co. v. F.C.C., 71 App. D.C. 157, 107 F. 2d 956, 968 
(1939). 


Having disregarded prior opportunity to raise the 
qiiestion of whether the Commission should waive the 10% 
rule in WAVZ’s behalf, WNHC may certainly not raise 
that question for the first time in its brief. Alleged errors 
thus raised for the first time in this Court are raised too 
late. Democrat Printing Co. v. F.C.C., supra , at p. 303. 

C. Other Factors to be Considered With Respect to Appellant's 
Request for Rehearing at This Time 

Intervenor submits that, whatever WNHC’s rights may 
have been at the time it first sought to intervene in the 
hearing before the Commission it has not sought to 
vindicate them in a timely fashion. Had WNHC had any 
bona fide contribution to make in the hearing on the WAVZ 
application it could have requested reconsideration of the 
Commission’s order denying it leave to intervene; it could 
have sought immediate review by this Court and requested 
the Commission to stay the hearing pending this Court’s 
determination of its right to appear, or it could have noted 
an immediate appeal to this Court and requested that this 
Court, itself, stay the proceeding below until it was ad¬ 
mitted as a party, as was done in Broadcast House , Inc. v. 
F.C.C . 26 Instead WNHC allowed the hearing to “com¬ 
mence,” to proceed and to conclude. It was not until 59 
days had passed after the entry of the order denying its 
intervention, and a full month after the record was closed 
that it finally noted its first appeal. From November 19, 
1954, to January 17, 1955, it took no action whatsoever to 


26 Number 12,040 in this Court. 
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vindicate whatever rights it may have had to participate 
in the hearing. 27 

Now WNHC asks this Court to direct the Commission to 
reopen this hearing. Although in attempting to establish 
its right to be heard, WNHC has filed a Petition to Inter¬ 
vene, two appeals, a motion for an interlocutory injunction, 
a reply to the opposition submitted to said motion, and 
now an appellate brief, it has not, at any point, shown one 
fact either to the Commission or to this Court by which 
it expects to persuade the Commission to reverse its deter¬ 
mination that the grant of the WAVZ application is in the 
public interest. At this point, neither the Commission nor 
this Court can have any idea of what, if any, relevant 
evidence WNHC proposes to introduce to overcome this 
determination. Whether it wants to cross-examine 
WAVZ’s witnesses; whether it merely wants an oppor¬ 
tunity to be heard in oral argument before the Commission; 
whether it -wants to put its own witnesses on the stand; 
or whether it has any evidence at all to introduce has still 
not been shown. WNHC merely rests on its alleged right 
to be heard on issues which it cannot properly raise for 
the first time at this point in the proceeding or which have 
been rendered irrelevant or moot by what has transpired 
since its Petition to Intervene was denied over a year ago. 

CONCLUSION 

It is respectfully submitted that the Federal Communica¬ 
tions Commission was not, as a matter of law, required to 
grant Appellant’s Petition to Intervene and properly 
denied said Petition. It is further submitted that, since 
none of the issues specified in said Petition to Intervene 
are any longer of decisional significance in this case, this 
Court should not, in any event, order the Commission to 


27 It should also be noted that after the Commission denied WNHC’s Peti¬ 
tion as defective WNHC made no attempt to cure the defects pointed out in 
the Commission’s Order of November 19 or to show the Commission what, 
if any, relevant facts it was in a position to adduce at the hearing. 
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reopen the record or hold a new hearing with respect to 
Intervenor’s application. Therefore, the appellant’s two 
appeals consolidated before this Court should be dismissed, 
and the decision of the Commission released November 7, 
1955, should be affirmed. 

Respectfully submitted, 

Leo Rosen 

John A. Wiener 
Greenbaum, Wolff & Ernst 
285 Madison Avenue 
New York 17, New York 

William P. Bernton 

Sher, Oppenheimer & Harris 
1026 Woodward Building 
Washington, D. C. 

i Attorneys for Intervenor, 

The WAVZ Broadcasting 
Corporation 
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QUESTIONS PRESENTED 

I. Whether the Order complained of in Case No. 12,542, 
is reviewable by this Court, within the meaning of Section 
402(a) of the Communications Act of 1934, as amended. 

II. Whether, under the circumstances of this case and 
Section 309(b) of the Communications Act of 1934, as 
amended, the Commission was legally required to permit 
the intervention by Appellant in the hearing held on the 
application of The WAVZ Broadcasting Corporation. 
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JURISDICTIONAL STATEMENT 

There are two proceedings in the instant case, which by- 
order of this Court have been consolidated for argument, 
briefs, and the filing of a joint appendix. The first pro- 
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ceeding is to Review the Order of the Federal Communi¬ 
cations Commission (hereinafter referred to as the “Com¬ 
mission”), released November 19, 1954, denying the peti¬ 
tion filed by Petitioner (Appellant) to intervene in the 
comparative hearing scheduled to be held on several ap¬ 
plications, including among others, the application of The 
WAVZ Broadcasting Corporation (hereinafter sometimes 
referred to as “WAVZ”). This Court has jurisdiction of 
this proceeding under Section 402(a) of the Communica¬ 
tions Act of 1934, as amended (66 Stat. 718, 47 U. S. C. 
Sec. 402(a)) and Sections 2, 3 and 4 of the Judicial Review 
Act of 1950 (64 Stat. 1129, 5 U. S. C. Secs. 1032,1033,1034). 
The second proceeding is an appeal from the Decision of 
the Commission, released November 7, 1955, wherein the 
application of WAVZ was granted, and also is an appeal 
from the order previously referred to, denying the petition 
of Appellant (Petitioner) to intervene. This Court has 
jurisdiction of this second proceeding by virtue of Sections 
402(b)(6) and 402(c) of the Communications Act of 1934, 
as amended (66 Stat. 718, 47 U. S. C. Section 402(b) (6) and 
402(c)). 

STATEMENT OF THE CASE 

An agreed Statement of the Case is set forth in the Joint 
Appendix. 

STATUTES INVOLVED 

Section 309 of the Communications Act of 1934, as 
amended, 66 Stat. 715, 66 Stat. 35, 47 U. S. C. Section 309: 

Action Upon Applications; Form of and Conditions 
Attached to Licenses 

Sec. 309. (a) If upon examination of any applica¬ 
tion provided for in section 308 the Commission shall 
find that public interest, convenience, and necessity 
would be served by the granting thereof, it shall grant 
such application. 

(b) If upon examination of any such application the 
Commission is unable to make the finding specified in 
subsection (a), it shall forthwith notify the applicant 
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and other known parties in interest of the grounds and 
reasons for its inability to make such finding. Such 
notice, which shall precede formal designation for a 
hearing, shall advise the applicant and all other knowm 
parties in interest of all objections made to the appli¬ 
cation as w r ell as the source and nature of such objec¬ 
tions. Following such notice, the applicant shall be 
given an opportunity to reply. If the Commission, 
after considering such reply, shall be unable to make 
the finding specified in subsection (a), it shall formally 
designate the application for hearing on the grounds 
or reasons then obtaining and shall notify the appli¬ 
cant and all other know r n parties in interest of such 
action and the grounds and reasons therefor, specify¬ 
ing with particularity the matters and things in issue 
but not including issues or requirements phrased gen¬ 
erally. The parties in interest, if any, who are not 
notified by the Commission of its action with respect 
to a particular application may acquire the status of 
a party to the proceeding thereon by filing a petition 
for intervention showing the basis for their interest 
at any time not less than ten days prior to the date 
of hearing. Any hearing subsequently held upon such 
application shall be a full hearing in -which the appli¬ 
cant and all other parties in interest shall be permitted 
to participate but in which both the burden of pro¬ 
ceeding w r ith the introduction of evidence upon any 
issue specified by the Commission, as w*ell as the bur¬ 
den of proof upon all such issues, shall be upon the 
applicant. 

(c) When any instrument of authorization is granted 
by the Commission without a hearing as provided in 
subsection (a) hereof, such grant shall remain subject 
to protest as hereinafter provided for a period of 
thirty days. During such thirty-day period any party 
in interest may file a protest under oath directed to 
such grant and request a hearing on said application 
so granted. Any protest so filed shall contain such 
allegations of fact as will show the protestant to be 
a party in interest and shall specify with particularity 
the facts, matters, and things relied upon, but shall 
not include issues or allegations phrased generally. 
The Commission shall, within thirty days from the 
date of the filing of such protest, enter findings as to 
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whether such protest meets the foregoing require¬ 
ments and if it so finds the application involved shall 
be set for hearing upon the issues set forth in said 
protest, together with such further specific issues, if 
any, as may be prescribed by the Commission. In any 
hearing subsequently held upon such application all 
issues specified by the Commission shall be tried in 
the same manner provided in subsection (b) hereof, 
but with respect to all issues set forth in the protest 
and not specifically adopted by the Commission, both 
the burden of proceeding with the introduction of evi¬ 
dence and the burden of proof shall be upon the 
protestant. The hearing and determination of cases 
arising under this subsection shall be expedited by the 
Commission and pending hearing and decision the ef¬ 
fective date of the Commission’s action to which pro- 
' test is made shall be postponed to the effective date 
of the Commission’s decision after hearing, unless the 
authorization involved is necessary to the maintenance 
i or conduct of an existing service, in which event the 
Commission shall authorize the applicant to utilize 
the facilities or authorization in question pending the 
Commission’s decision after hearing. 

(d) Such station licenses as the Commission may 
grant shall be in such general form as it may prescribe, 
but each license shall contain, in addition to other 
provisions, a statement of the following conditions to 
which such license shall be subject: (1) The station 
license shall not vest in the licensee any right to op¬ 
erate the station nor any right in the use of the fre¬ 
quencies designated in the license beyond the term 
thereof nor in any other manner than authorized 
therein; (2) neither the license nor the right granted 
thereunder shall be assigned or otherwise transferred 
in violation of this Act; (3) every license issued under 
■ this Act shall be subject in terms to the right of use 
or control conferred by section 6606 hereof. 

STATEMENT OF POINTS 

1. A final Commission Order denying intervention, where 
intervention is a matter of right, is reviewable under Sec¬ 
tion 402(a) of the Communications Act of 1934, as 
amended. 
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2. The Commission erred, as a matter of law, in failing 
to find that Appellant was entitled as of right, under Sec¬ 
tion 309(b) of the Communications Act of 1934, as amended, 
to intervene in the hearing on the WAVZ application, 
where appellant adequately set forth in the petition to in¬ 
tervene the basis of its interest, as one likely to be eco¬ 
nomically injured by a grant of the WAVZ application. 

3. Assuming, arguendo, that the Commission may re¬ 
quire a showing of the manner in which an intervenor’s 
participation will assist the Commission in a determination 
of the issues, the refusal in the instant case to permit in¬ 
tervention on the showing made by the Appellant was 
arbitrary, capricious and otherwise an abuse of discretion. 

SUMMARY OF ARGUMENT 

The denial of Appellant’s Petition to Intervene “finally” 
determined Appellant’s rights to a hearing. In short, Ap¬ 
pellant was denied a hearing. Since Appellant had a right 
to a hearing, the administrative order finally denying that 
right was an appealable order under Section 402(a) of 
the Communications Act of 1934, as amended. As a matter 
of legal right, administrative dispatch, and orderly pro¬ 
cedure, the right to participate as an intervenor should be 
determined prior to the conclusion of the hearing, at a 
time when the intervenor’s participation will prove of 
value. Hence, a direct appeal from the denial order under 
Section 402(a) is the appropriate remedy. 

Under the revised Section 309(b) of the Communica¬ 
tions Act of 1934, as amended, the right of intervention is 
expressly granted to “parties in interest” who file a 
timely petition setting forth the nature of their interest. 
Appellant showed it was a “party in interest” by virtue 
of economic injury; hence, under the clear and unambigu¬ 
ous language of Section 309(b), it was entitled to inter¬ 
vene. The Commission’s denial of intervention was con¬ 
trary to law, since it purports to be based on a discretion- 
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ary power to grant or reject requests for intervention, a 
discretionary power which the Commission does not have. 
Legislative history, applicable precedent and statutory 
interpretation support Appellant’s position that Appel¬ 
lant was entitled as of right to intervene, upon a showing 
that it was a “party in interest”. 

Even assuming arguendo , that the Commission has some 
discretion under the Act to deny intervention by a party 
in interest, the denial in the instant case was an abuse of 
any such discretion. Where, as in the instant case, the 
intervenor’s interest is that of a direct competitor in the 
local market, where the evidence proposed to be adduced 
is related to the hearing issues, where the matters alleged 
are substantial, and where the matters alleged are pecu¬ 
liarly within the knowledge or competence of the inter- 
venor, then a denial of intervention constitutes a gross 
abuse of discretion. Consequently, as a matter of law, 
intervention should have been permitted. 

ARGUMENT 

L THE COMMISSION'S ORDER. DENYING INTERVENTION. WAS REVIEW- 
ABLE BY THIS COURT UNDER SECTON 402(a) OF THE COMMUNI¬ 
CATIONS ACT OF 1934. AS AMENDED. 

Pursuant to the statutory scheme, this Court has juris¬ 
diction, under Section 402(a), of all “final orders” of the 
Commission not otherwise reviewable under Section 402(b). 
The Order of November 19, 1954, denying intervention 
concededly was not, at that time, reviewable under Sec¬ 
tion 402(b). 1 Therefore, the Order was reviewable, if at 
all, under Section 402(a). Whether it was depends in turn 
upon whether the order denying intervention was a “final 

i Upon final grant of the WAVZ application, November 7, 1955, Appellant 
herein filed its appeal in Case No. 13,002, pursuant to Section 402(b), seek¬ 
ing among other things, review of the Order of November 19, 1954, denying 
intervention. Neverthelss, Appellant believes that Section 402(a) is the 
proper Section upon which to base a request for review of an order denying 
intervention. 
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order” within the meaning of the Act, and specifically Sec¬ 
tion 2 of the Judicial Review Act of 1950, 5 U.S.C. Sec. 
1032. It is respectfully submitted that the order involved 
here did “finally” determine rights and was sufficiently 
final to support judicial review under Section 402(a). 

Appellant asserted in its original Petition to Intervene 
that it was an existing station in the community likely to 
suffer economic injury in the event of the grant of the 
application of The WAVZ Broadcasting Corporation; that 
its experience in the local market could be of value in re¬ 
solving the issues before the Commission; and that it, 
Appellant, was prepared to show that the WAVZ grant 
would not serve the public interest (R. 529-531). Appel¬ 
lant, however, was denied the right to participate—it was, 
in short, denied a hearing completely. It is Appellant’s 
position that § 309(b) of the Communications Act of 1934, 
as amended, gives Appellant a legal right to participate 
fully as an intervenor, upon a showing that it is a “party 
in interest”. Therefore, the Commission denied Appel¬ 
lant its legal rights to a hearing. At that point Appellant 
had no other means of securing administrative relief. Of 
course, it could have requested reconsideration of the de¬ 
nial order; however, there w-ould have been nothing new to 
show, but merely a reiteration of its claim of right. Hence, 
once and for all, Appellant was out of the hearing. 

“It is a well settled principle of law that where inter¬ 
vention is a matter of right, an order denying the right 
to intervene is a final, appealable order.” 2 As set forth 
above, Appellant had a legal right to intervene in the 

2 Alston Coal Co. v. Federal Power Commission, 137 Fed. 2d 740 (10th Cir. 
1943). To the same effect are many other cases, e.g., Pellegrino v. Nesbit, 
203 Fed. 2d 463, 466 (9th Cir. 1953 ); People of the State of California v. 
United States, 180 Fed. 2d 596, 600 (9th Cir. 1950), cert, denied, 340 U. S. 
826. Cf. Allen Calculators, Inc. v. National Cash Begister Co., 322 TJ. S. 137 
(1944), rehearing denied, 322 U. S. 771. These cases construe Rule 24 of 
the Federal Rules of Civil Procedure. However, the general principle would 
seem clearly applicable to the instant case. 
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hearing; hence, “under well settled law” the order deny¬ 
ing its right, is an appealable order. 3 

Applicable decisions of this Court clearly support the 
reviewability and finality of the order here in issue. Music 

Broadcasting Co. v. F. C. C., _U. S. App. D. C.-, 

217 Fed. 2d 339 (1954); Columbia Broadcasting System v. 
F.. C. C. y 93 U. S. App. D. C. 399, 211 Fed. 2d 644 (1954). 

iA thorough discussion of this question of “finality” is 
found in the case of Isbrandtsen Co. v. United States , 93 
U. S. App. D. C. 293, 211 Fed. 2d 51 (1954), cert, denied, 
347 U. S. 990. As the Court stated in that case, “Whether 
or not the statutory requirements of finality are satisfied 
in any given case depends not upon the label affixed to its 
action by the administrative agency but rather upon a 
realistic appraisal of the consequences of such action”. 
The Court says further, administrative orders are or¬ 
dinarily reviewable when ‘ ‘ they impose an obligation, deny 
a right, or fix some legal relationship as a consummation 
of the administrative process” (211 Fed. 2d at 55). The 
Isbrandtsen case substitutes, therefore, for any sterile, 
over-refined, or semantic test, a test of consequences. If 
this test of consequences is applied in the instant case it 
will readily be apparent that the order under consider¬ 
ation was “ripe” for review at the time the Commission 
denied the petition to intervene. Hence, the appeal 
brought under § 402(a) at that time was appropriate. 

Appellant believes that it was entitled as of right to 
participate fully in the hearing. If Appellant has such a 
right, then it has the right to do so before the hearing com¬ 
mences and not after it is over. As this Court has said: 
“The importance of intervention is that it advises the 
Commission of the rights or interests which are asserted, 
and provides opportunity for it to make a determination 
consistent with those rights and interests, and consistent 

3 Federal Communications Commission v. The National Broadcasting Co. 
Inc. ( KOA ), 319 U. S. 239 (1943). 
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with the public interest, convenience, and necessity as 
well”. 4 If that, indeed, is the justification for interven¬ 
tion, and it is submitted it is, then the entire philosophy 
of intervention is frustrated if, as a matter of law, the 
hearing must continue and the proposed intervenor must 
await a final decision before he can determine whether or 
not he is properly in or out of a hearing. 

Furthermore, such a procedure, requiring him to wait 
until the hearing concludes, is a denial of his basic rights 
to a fair and full hearing. Full participation as a hearing 
progresses with appropriate right of cross-examination, 
argument, offer of exhibits and testimony, is a fundamental 
and extremely important right. Certainly, some sort of 
later limited participation on a reopened record with addi¬ 
tional or rebuttal evidence is a poor substitute. As the 
Supreme Court has said, the denial of a full and fair 
hearing involves fundamental questions of law and consti¬ 
tutes a denial of fundamental rights. 3 

Finally, as a matter of administrative procedure and 
dispatch, the right to intervene should be determined prior 
to the conclusion of the hearing. This would seem implicit 
in the entire statutory scheme and particulary in light of 
the legislative history of § 309(b), wherein it is clearly set 
forth that one who has the right to challenge the legality 
of a grant by appeal, “can make this complaint first before 
the Commission.” 6 If, therefore, parties are going to 
have the right to participate in order to protect their in¬ 
terests or the interests of the public, then that participation 

< Yankee Network v. F. C. C., 71 U. S. App. D. C. 11, 107 Fed. 2d 212, 
217 (1939). 

5 Ashbacker Radio Corp. v. F. C. C., 326 U. S. 327 (1945). The Court 
held that the grant of one application when another mutually exclusive ap¬ 
plication was pending, denied the second applicant a fair hearing. By 
analogy, the denial of a petition to intervene with the requirement that the 
intervenor stand by the wayside pending final resolution of the applications 
before the Commission, denies intervenor his rights to a fair hearing. 

« Senate Report No. 44, 82d Cong., 1st Seas., p. 8. 


10 


must be at a time when it will prove useful and effective— 
namely, during the course of the hearing. 

For the foregoing reasons, it is respectfully submitted 
that a Commission order denying intervention should be 
reviewable at the time of the denial. For it is at this point 
that the rights of the prospective intervenor to a hearing 
are * 4 finally’ * determined. Therefore, the filing of a Peti¬ 
tion for Review, under Section 402(a) of the Communica¬ 
tions Act of 1934, as amended, is the appropriate method 
to seek judicial review. 

IL THE COMMISSION ERRED. AS A MATTER OF LAW. IN FAIL¬ 
ING TO FIND THAT APPELLANT WAS ENTITLED AS OF 
RIGHT TO INTERVENE IN THE HEARING ON THE WAVZ 
APPLICATION. SINCE APPELLANT HAD ADEQUATELY SET 
FORTH THE BASIS OF ITS INTEREST IN ITS PETITION FOR 
INTERVENTION 

The Petition to Intervene was denied by the Commis¬ 
sion solely on the following statement of grounds: 

“... it further appearing that the statement of mat¬ 
ters to be proved is conjectural and speculative and 
otherwise insufficient in that it does not adequately 
state the nature of the facts it proposes to develop at 
the hearing and that the petition is therefore fatally 
defective and should be denied in accordance with our 
ruling in Niagara Frontier Amusement Corporation, 
10 Pike & Fischer R.R. 39.” (R. 567) 

From the foregoing it is obvious that the Commission has 
established at least two condition precedents to the grant¬ 
ing of a petition to intervene. Namely, the intervenor must 
set forth the various matters and facts that it is going to 
prove at the hearing in order to establish how its partici¬ 
pation will assist the Commission in the decisional process 
and, second, the statement of facts and matters must be 
set forth with some specificity and particularity. These 
requirements involve an even more basic principle— 
namely, whether or not a “party in interest” is entitled 
to intervene turns on the type of assistance it can render 
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and rests therefore within the discretion of the Commis¬ 
sion. In other words, appellee maintains intervention is 
not a matter of right where economic injury is alleged as 
a basis, but rather is a matter of discretion with the Com¬ 
mission. 1 

Appellant takes the position that under the present Sec¬ 
tion 309(b) of the Communications Act of 1934, as 
amended, as a matter of law, Appellant was entitled to 
participate, since it adequately showed that it was “a 
party in interest” by virtue of economic injury; further 
that the Commission has no statutory authority to require 
a detailed additional showing of how appellant would 
assist the Commission at the hearing. 

As indicated in Footnote 7, the Commission’s decision 
in the instant case is related to its discretionary rule re¬ 
garding petitions to intervene, namely, Section 1.388(b). 
This discretionary rule has been in effect in varying forms 
since 1939.* There have been some modifications in the 
language and content since then; however, insofar as inter¬ 
vention based on economic injury is concerned, the rule on 

intervention has consistentlv been treated as a matter of 

* 

discretion for the Commission. 9 

The formulation of this discretionary rule in 1939 was 
based upon the then prevailing provisions of the Com- 

7 This position is in accord with the Commission’s own rules on inter¬ 
vention, namely, Section 1.388(b) (1 Pike & Fischer, Radio Regulation, Sec. 
51:3S8(b)): 

“Any other person desiring to participate in the hearing may file a 
petition to intervene. The petition must set forth the interest of the 
petitioner in the proceedings, must show how such person’s participa¬ 
tion will assist the Commission in the determination of the issues in 
question, and must be accompanied by the affidavit of a person with 
knowledge as to the facts set forth in the petition. The Commission in 
its discretion may grant or deny such petition or may permit inter¬ 
vention by such persons limited to particular issues or to a particular 
stage of the proceeding.” 

s See, In re Hazelwood, Inc. 7 F.C.C. 443, 444 (1939); Federal Communi¬ 
cations Commission v. National Broadcasting Company, Inc. (KOA), 319 
U.S. 239, 253-54 (1943) (dissenting opinion) ; Warner, Radio and Television 
Law, Sec. 13(b) (1948). 

9 See Warner, Radio and Television Law, Sec. 13(b) (1948). 



12 


munications Act of 1934. It should be noted that the Com¬ 
munications Act at that time contained no provision ex¬ 
pressly giving the right of intervention to any person or 
class of persons. The Commission, in adopting the dis¬ 
cretionary rule, relied generally upon Sections 303 and 
309, giving the Commission the power to issue licenses 
where the public interest, convenience and necessity would 
be served, and upon Section 4(j) of the Act, providing 
that the Commission may conduct “its proceedings in such 
manner as will best conduce to the proper dispatch of 
business and to the ends of justice.” 10 Therefore, because 
there was no express statutory language and because the 
rule was adopted on the Commission’s own initiative, the 
7-ule permitted intervention only where the proposed inter- 
venor could demonstrate that its participation would assist 
the Commission. 11 

As indicated, this rule was adopted in 1939. The next 
significant development occurred in 1943, in the case of 
Federal Communications Commission v. The National 
Broadcasting Company, Inc. ( KOA ), 319 U.S. 239 (1943). 
Here, the Intervenor urged that its right to intervene was 
based upon the fact that objectionable interference would 
be caused, and hence, its license was being modified con¬ 
trary to the provisions of the then Sec. 312(b) of the 
Act. 12 The Court held squarely that intervention based 
upon objectionable interference was a matter of statutory 
right (319 U.S. at 245-46). As a result of this decision, the 
Commission amended its intervention rules to permit inter¬ 
vention as of right where it was based on interference 
(Section 1.388(a)). However, the rule regarding inter¬ 
vention based on economic injury, Section 1.388(b), was 
not changed. Surprisingly enough, the question as to 
whether or not a person could intervene as of right where 

10 48 Stat. 1066, 47 U.S.C. Sec. 154. 

11 See, In re Hazelwood, Inc., 7 F.C.C. 443, 445 (1939). 

12 Now Sec. 316 of the Act, 66 Stat. 717, 47 U.S.C. Sec. 316. 
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his claim was based upon economic injury never came be¬ 
fore the courts. 

However, a major remedial revision in the statutory 
scheme occurred in 1952 with the passage of what is com¬ 
monly termed the “McFarland Act”. 13 For the first time 
the Act was amended to expressly provide for interven¬ 
tion, for Section 309(b) now reads in part as follows: 14 

“... If the Commission, after considering such reply, 
shall be unable to make the finding specified in sub¬ 
section (a), it shall formally designate the application 
for hearing on the grounds or reasons then obtaining 
and shall notify the applicant and all other known 
parties in interest of such action and the grounds and 
reasons therefor, specifying with particularity the 
matters and things in issue but not including issues 
or requirements phrased generally. The parties in 
interest, if any, who are not notified by the Commis¬ 
sion of its action with respect to a particular applica¬ 
tion may acquire the status of a party to the proceed¬ 
ing thereon by filing a petition for intervention show¬ 
ing the basis for their interest at any time not less 
than ten days prior to the date of hearing. Any hear¬ 
ing subsequently held upon such application shall be 
a full hearing in which the applicant and all other 
parties in interest shall be permitted to participate 
but in which both the burden of proceeding with the 
introduction of evidence upon any issue specified by 
the Commission, as well as the burden of proof upon 
all such issues, shall be upon the applicant.” 15 

The above language could not be clearer. Any “parties 
in interest” who are not notified by the Commission of 
the designation for hearing “may acquire the status of a 
party to the proceeding thereon by filing a petition for 

13 Public Law 554 (82d Cong.), effective July 16, 1952, 66 Stat. 711. 

14 Sec. 309(b) was amended by Public Law 554 (82d Cong.), 66 Stat. 
715 (47 TT.S.C. Sec. 309(b)). 

15Significantly, the Commission’s discretionary intervention rule, Section 
1.388(b), which was in full force and effect many years prior to the Mc¬ 
Farland Act amendments in 1952, has never been changed to conform to 
the language quoted above. 
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intervention showing the basis for their interest”, and 
further, any hearing subsequently held shall be a full hear¬ 
ing “in which the applicant and all other parties in inter¬ 
est shall be permitted to participate”. Congress unequi¬ 
vocally and unmistakably now provides for the right to 
intervene if the intervenor can show that it is a “party in 
interest”. The only question is one of defining and deter¬ 
mining who is a “party in interest”. As to this point, 
it is well settled by this Court that a “party in interest” 
includes, among others, a party likely to be economically 
injured, within the meaning of F.C.C. v. Sanders Bros. 
Radio Station, 309 U.S. 470 (1940). 16 

Not only is the language of the statute clear that “par¬ 
ties in interest” have a right to intervene, but also the 
legislative history shows an intention that parties suffer¬ 
ing economic injury should have a statutory right to inter¬ 
vene. Senate Report No. 44, S2d Congress, 1st Session, 
page 8, discusses in some detail the proposed amend¬ 
ment to Section 309. That report says, inter alia : 

“... It is the purpose of this section, as a necessary 
corollary of the preceding section, to make definite 
and certain the procedural rights and remedies of 
those -who oppose, as well as those who apply for, a 
new instrument of authorization. The necessity for 
definite provisions of this character has been clearly 
demonstrated by experience ... It will, however, pro¬ 
vide a method whereby any person, who has the right 
to challenge the legality or propriety of such a grant 
by appeal from the Commission’s decision, can make 
this complaint first before the Commission—a guaran¬ 
tee which the present law does not contain ... 

“Subsection (b) sets forth in specific terms what the 
Commission shall do with respect to notification of 
the applicant and known parties in interest, both prior 
1 to and after setting an application for hearing; the 

E.g., Camden Radio, Inc. v. F.C.C.,-U.S. App. D.C.-, 220 Fed. 

2d 191 (1954); Greenville Television Co. v. F.C.C.-U.S. App. D.C.,-, 

221 Fed. 2d 870 (1955); Metropolitan Television Company v. F.C.C.,- 

U.S., App. D.C.-, 221 Fed. 2d 879 (1955); cf. Clarksburg Publishing 

Co. v. F.C.C.,-U.S. App. D.C.-, 225 Fed. 2d 511 (1955). 




15 


specification of issues; opportunity for an applicant 
to reply; who may 'participate, under what circum¬ 
stances and hew ... 

“Some question has been raised in earlier hearings 
on proposed Communications Act amendment bills 
with respect to the meaning of the term ‘parties in 
interest’ as used in this subsection and in other sec¬ 
tions of the bill. Fear has been expressed that use of 
‘parties in interest’ might make possible interven¬ 
tion in the proceedings by a host of parties who have 
no legitimate interest but solely with the purpose of 
delaying license grants which properly should be 
made. The Committee does not so construe the term 
‘party in interest’; ‘parties in interest’ because of 
electrical interference are fixed and defined by the 
Supreme Court decision in the KOA case (319 U.S. 
239) and the Commission’s Rules and Regulations; 
‘parties in interest’ from an economic standpoint are 
defined by the Supreme Court decision in the Sanders 
case (309 U.S. 470)” (emphasis supplied) 

So, also, the House Committee issued a report wherein 
pertinent language shows the intent of Congress with ref¬ 
erence to the right to intervene. In House Report No. 1750, 
82d Congress, 2d Session, pages 10-11, the House Com¬ 
mittee, commenting upon the revision of Sec. 309, said 
among other things: 

“A procedure is provided by which parties in interest, 
if any, who were not notified by the Commission of its 
action on an application may acquire, upon filing a 
petition for intervention, the statue of parties to the 
proceeding. The subsection provides that any hear¬ 
ing subsequently held on the application shall be a 
full hearing in which the applicant and all others par¬ 
ties in interest shall be permitted to participate, but 
in which both the burden of proceeding with the intro¬ 
duction of evidence upon any issues specified by the 
Commission, as well as the burden of proof upon all 
such issues, shall be upon the applicant.” (emphasis 
supplied) 
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Based on the foregoing, the conclusion is compelled that 
intervention is not a privilege or a matter of discretion for 
the Commission. It is a matter of right. A prospective 
intervenor must show he is a party in interest in an appro¬ 
priate petition; having done so, he ‘‘shall be permitted to 
participate’’ in the “full hearing”. 17 

It should also be noted that the right to intervene under 
Section 309(b) of the Act is related to the right to “pro¬ 
test” under Section 309(c) of the Act. The protest pro¬ 
visions have been before this Court on a number of occa¬ 
sions; consistently this Court has held that economic in¬ 
jury to an existing licensee gives that licensee the right to 
“protest” under Section 309(c) and the right to a full 
hearing. 18 It would clearly be inconsistent and contrary 
to sound reason were this Court to conclude that a “party 
in interest” is entitled to a hearing upon the “protest” of 
a grant made without hearing under Section 309(a) and 
yet hold that the same “party in interest” is not entitled 
to participate as an intervenor where the hearing has al¬ 
ready been ordered by the Commission under Section 
309(b). 

The Commission urged in the Niagara Frontier case, 19 
which was relied upon here in denying Appellant’s inter¬ 
vention (R. 567), that if parties in interest were auto¬ 
matically entitled to participate as intervenors in proceed¬ 
ings instituted under Section 309(b), this would impose a 
“strangling restriction” upon the Commission and would 

17 This Court has had occasion to comment on a problem similar to 
that involved in the instant case, in the case of National Coal Association v. 
Federal Power Commission, 89 U.S. App. D.C. 135, 191 Fed. 2d 462, 466-67 
(1951). There, the Court had before it a question of the rights of inter¬ 
venors under the Natural Gas Act, and specifically Section 15(a) thereof 
(15 U.S.C. Sec. 7l7n(a)), which authorizes the Federal Power Commission, 
in its discretion, to permit intervention by various interested parties. Even 
though this Section of the Natural Gas Act is phrased purely in discretion¬ 
ary terms—unlike Section 309(b) of the Communications Act—this Court 
still stated that certain persons, including a competitor, had an absolute 
right to intervene. 

18 See, e.g., cases cited in Fn. 16, supra. 

19 10 Pike & Fischer, Radio Regulation, 39, 41-42 (1954). , 
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result in unconscionable delay. But the fact that delay 
would be caused is no reason to deny statutory rights. Any 
hearing involves delay; but no one has suggested, so far 
as appears, that the Commission has the discretionary 
power to avoid delays by the simple device of ignoring 
the statute. 

The whole theory of permitting intervention is to give 
the party in interest an opportunity to safeguard his inter¬ 
ests and the rights of the public by participating at a 
time when his participation may prove useful—namely, 
when the hearing is in progress. 20 Also, as the Senate 
Report says, 21 the revised Section 309 is designed to pro¬ 
vide a method whereby any person “who has the right to 
challenge the legality or propriety of such a grant by ap¬ 
peal from the Commission’s decision” can make the com¬ 
plaint first to the Commission. Obviously, in the instant 
case, Appellant is a party aggrieved and entitled to ap¬ 
peal from an order granting the WAVZ application, be¬ 
cause Appellant will suffer economic injury from the 
grant. 22 Since, therefore, Appellant could appeal the grant 
of the application, it has the right to seek relief first at 
the Commission level. If the Commission were to grant 
the application in question without hearing under Section 
309(a), then Appellant could avail itself of the protest 
rights guaranteed under .Section 309(c) of the Act. How¬ 
ever, if, as in the instant case, the Commission were to 
order a hearing under Section 309(b), appellant’s remedy 
would be to participate as an intervenor. Certainly, the 
fact that the Commission has or has not seen fit to designate 
an application for hearing, cannot be the criterion as to 
whether appellant has a right to participate. 


20 See, Yankee Network, Inc. v. F.C.C., 71 U.S. App. D.C. 11, 107 Fed. 
2d 212, 217 (1939). 

21 Senate Report No. 44, 82d. Cong., 1st Session, page 8. 

22 Sec. 402(b)(6) (47 U.S.C. Sec. 402(b)(6)). F.C.C. v. Sanders Bros. 
Radio Station, 309 U.S. 470 (1940). 
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It is respectfully submitted, based on the foregoing 
arguments, that no clearer case could be found of a delib¬ 
erate refusal to follow the statutory language and the ex¬ 
press intent of Congress, than is demonstrated by the 
Commission’s Order denying Appellant’s intervention. No 
matter what decisional factors are considered, the con¬ 
clusion is inescapable that Section 309(b) guarantees to 
Appellant a right to intervene. 

III. ASSUMING, ARGUENDO, THAT THE COMMISSION MAY 
REQUIRE A SHOWING OF THE MANNER IN WHICH AN 
INTERVENOR'S PARTICIPATION WILL ASSIST THE COM¬ 
MISSION IN A DETERMINATION OF THE ISSUES, THE 
REFUSAL IN THE INSTANT CASE TO PERMIT INTER VEN- 

I TION ON THE SHOWING MADE BY APPELLANT WAS 
ARBITRARY. CAPRICIOUS AND OTHERWISE AN ABUSE OF 
DISCRETION. 

Even if Section 309(b) can be construed as authorizing 
the Commission to exercise discretion and therefore to 
demand a show mg as to the nature of the facts and mat¬ 
ters to be developed by the prospective intervenor, that 
exercise of discretion cannot be arbitrarily administered 
or unfairly withheld. 23 Therefore, the question arises here 
as to whether the Commission could, as an exercise of its 
discretion, properly deny Appellant’s intervention con¬ 
sidering the showing Appellant made. 

It should be noted that one of the issues in the hearing 
on the WAVZ application involved a question of whether 
or not the WAVZ application would comply with the Com¬ 
mission’s Rules (Issue No. 8) (R. 2432); other issues in¬ 
volved the question of the type and extent of service which 
was presently available and was proposed by the applicants 
(Issues No. 1 and 10) (R. 2431-32); finally, there was in¬ 
volved the question of whether, assuming a violation by 
'WAVZ of the Rules, sufficient grounds existed to justify a 
waiver of the Rules (R. 2438, 2448). This, in turn, re¬ 
quired a determination of the need of the New Haven area 
for this proposed WAVZ service (R. 2448-2449). 

23 Cf. National Coal Association v. Federal Power Commission, 189 U.S. 
App. D.C. 135, 191 Fed. 2d 462 (1951). 




Appellant’s petition to intervene specifically proposed 
to adduce facts on the above matters (R. 530-531). Ap¬ 
pellant alleged that it owned local stations and was itself 
locally owned; hence it was in a unique position to assist 
the Commission in developing the service which was being 
rendered to the New Haven area (including its own service) 
and in determining the needs and interests of this area. 
The relevancy of such evidence is obvious, and the quali¬ 
fications of Appellant to develop it, unquestioned. Fur¬ 
ther, if the WAVZ proposal violated Section 3.28(c) (which 
violation was later established R. 2447-2448), then prima 
facie, a grant of that application would not serve the public 
interest. Therefore, the question of unique and compelling 
need for the new service w T ould be of tremendorr importance 
in determining whether to waive the Rule despite the viola¬ 
tion. Obviouly WAVZ would urge that the need for the 
new service justified the waiver. What more likely candi¬ 
date was available to develop the other side of the picture 
than an existing competitor in the community? This was 
precisely the position of Appellant and precisely what Ap¬ 
pellant proposed to do. 24 

It is clear, therefore, that Appellant had a specific and 
substantial interest in this proceeding and it is equally clear 
that the issues on which Appellant wished to participate 
concerned matters about which Appellant had special 
knowledge—indeed concerned in part the very operation of 
Appellant, itself. Therefore, it is respectfully submitted 
that the Commission abused its discretion (assuming it 
had discretion at all) in refusing to permit intervention by 
the existing competitor in the community, upon issues di¬ 
rectly relating to the existing and proposed service being 
rendered to the community. It is further submitted that 
where the evidenec proposed to be developed is related to 
the issues, where the matters alleged are substantial, where 

24 Appellant also proposed to participate on the issues regarding objec¬ 
tionable interference from the WAVZ proposal and the applicability of Sec¬ 
tion 307(b). Obviously these were important issues; Appellant could not 
have been more specific in setting forth precisely the issues upon which it 
intended to develop proof. 
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the matters alleged are peculiarly within the knowledge 
or competence of the intervenor, and where the interven- 
or’s interest is that of a direct competitor in the same 
market, then the Commission abuses its discretion if it re¬ 
fuses intervention. Since Appellant has met this test in the 
instant case, as a matter of law, it was entitled to inter¬ 
vene in the hearing on the WAVZ application. 

CONCLUSION 

In light of the foregoing matters, it is respectfully sub¬ 
mitted that the Commission was in error, as a matter of 
law, in failing to grant the Appellant’s Petition to Inter¬ 
vene. Therefore the Commission decision, released Novem¬ 
ber 7,1955, granting the WAVZ application and the Memo¬ 
randum Opinion and Order, released November 19, 1954, 
denying the Appellant’s Petition to Intervene should be 
adjudged invalid and set aside. The proceedings should 
be remanded with directions to hold a new hearing on the 
application of The WAVZ Broadcasting Corporation, per¬ 
mitting Appellant to participate fully therein in accordance 
with its rights under Section 309(b) of the Communica¬ 
tions Act of 1934, as amended. 

Respectfully submitted, 

John P. Southmayd 

Ben C. Fisher 

Fisher, Wayland, Duvall & 
Southmayd 

703 Perpetual Building 
Washington 4, D. C. 
Attorneys for Appellant , 
The Elm City Broad¬ 
casting Corporation 


January 20,1956. 
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The Commission requests the deletion from the Court’s 
Opinion of the words italicized below: 

“The only effective way to correct the error is to 
set aside the grant to WAVZ and to remand the 
proceeding to the Commission with directions that it 
conduct a new and full hearing in which Elm City, 
as well as the applicants and all other parties in in¬ 
terest, shall be permitted to participate, in accordance 
with the command of § 309(b).” 

The Commission points out that two applicants actually 
participated in the hearing, one, The WAVZ Broadcasting 
Corporation, and the other, Key Broadcasting System. 
The latter applicant, Key, was denied by the Commission 
for lack of basic qualifications; the same decision granted 
the application of WAVZ. The applicant Key never ap¬ 
pealed from the final denial of its application. However, 
the Appellant herein, Elm City, did appeal from the final 
Commission decision awarding the grant to WAVZ and 
denying the Key application. The Appellant alleged that 
the grant was improper and illegal since Appellant had 
not had the opportunity to participate in the hearing as 
an intervenor. This Court so held in its decision of June 
14, 1956. 

The Commission now takes the position that the Court’s 
order of June 14, 1956 “does not act to revive the applica¬ 
tion of Key” and “Key accordingly would not be an 
applicant in the further hearing ordered by this Court.” 
The Commission concludes that since Key was basically 
disqualified, it has no “further interest” in the proceedings 
on the WAVZ application. 

This line of reasoning, it is submitted, is totally errone¬ 
ous. First, it should be noted that the Commission cites 
two cases to support its position. The first case, Zenith 
Radio Corp. v. Federal Communications Commission, 93 
U.S. App. D.C. 284, 288-89, 211 F. 2d 629, 634-35, would 
appear to have absolutely no applicability to the instant 
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case. The Court held that Zenith had not waived its 
rights to a hearing and that since Zenith had not appealed 
the transfer of Station WBKB from Balaban to Columbia, 
then Zenith was entitled to comparative consideration as 
against Columbia only. The applicability of that case to 
the instant proceeding is difficult to comprehend. 

The second case cited by the Commission, Simmons v. 
Federal Communications Commission, 79 U.S. App. D.C. 
264,145 F. 2d 578, is also distinguishable. In the Simmons 
case, the appellant had been denied a grant on the grounds 
that it was technically unqualified; the competing applicant 
was granted, but no comparative determination was made. 
The appellant appealed from the grant of its competitor. 
The Court held that since appellant’s application was 
denied for independent reasons, it, as the appellant, had 
an insufficient interest in the grant of the successful appli¬ 
cation to support its appeal. 

It is important to note that the appellant in the Simmons 
case was pleading its cause as a defeated applicant and not 
the cause of a potential intervenor who was denied entirely 
its right of participation. Therein lies the distinction be¬ 
tween the instant case and the cases cited by the Com¬ 
mission, and also therein lies the basic fallacy of the 
Commission’s position. The Commission assumes that the 
inherent defects which may defeat an unsuccessful appli¬ 
cant such as Key on appeal, also attach to an intervenor 
such as Elm City so as to defeat its right to a full hearing. 

This assumption is totally unwarranted and in fact would 
bring about an improper result if applied to the instant 
case. It is the rights of the intervenor to a “new and 
full” hearing in accordance “with the command of Section 
309(b)” which are here in issue and not the rights of the 
unsuccessful applicant, Key Broadcasting System. It is 
respectfully submitted that the scope and extent of the 
hearing should be measured by the requirements of satis¬ 
fying Elm City’s rights to a fair hearing. Since the 
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Commission has already denied improperly the right of 
Elm City to a “full” hearing, certainly this error cannot 
in fairness be relied upon by the Commission to destroy 
once again Elm City’s right to a full hearing. 

No one denies, so far as we know, the power of this 
Court to order a new and full hearing, de novo. Indeed, 
such power stems from the clear language of Section 
402(h) of the Communications Act of 1934, as amended 
(66 Stat. 718, 47 U.S.C. Sec. 402(h)). Therefore, the 
problem is one of giving effect to the clear and unambiguous 
language of Section 309(b), which by its terms provides 
that intervenors will be entitled to a “full” hearing “in 
which the applicant and all other parties in interest shall 
be permitted to participate.” This Court gave effect to 
this language by commanding the Commission to hold a 
new hearing and expressing the Court’s order in the exact 
language of the statute. What the Commission now asks 
is that the Court modify the statutory language and order 
something less than the statute requires. 

This, the Court cannot do. At the time Elm City filed 
its Petition to Intervene before the Commission, there were 
two applicants in the proceeding, WAVZ and Key; also 
there were several other respondents and intervenors. 
(J.A. 48-49, 26-28). Elm City urged not only that the 
public interest would not be served by the grant of WAVZ 
but also that Section 307(b) of the Act and public interest 
would be better served by a grant of the Key application 
(J.A. 26-28). If Elm City had been able to participate, 
it could have introduced evidence, cross examined, filed 
findings, and presented argument not only as against 
WAVZ but also in full support of Key. If Key had been 
successful, then a new station would have been granted for 
Bay Shore, New York, a considerable distance from New 
Haven (J.A. 52-53). Since Bay Shore has no station of 
its own, the public would have benefited under Section 
307(b), and also Elm City would have benefited. 
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Elm City was improperly denied its statutory right of 
“full” participation. This Court so held and concluded 
that the only “effective way to correct the error” was to 
have an entirely new hearing. The Commission now asks 
that the Court order something less than a full hearing. 
The reason given is that to hold a full hearing will possibly 
benefit Key or some other person not a party to this 
proceeding. This result, it is submitted, is of no concern 
to this Court. The question of law here turns solely on 
the rights of the intervenor, Elm City, and not Key. If 
Key is found ultimately to be best qualified for the grant, 
then not only will Elm City’s rights have been fully pro¬ 
tected, but indeed the public interest will have benefited 
from a grant of the superior applicant. Such a decision, 
however, is for the Commission to make only after a full 
hearing. 

The surprising thing about the Commission’s position 
is that in other cases the Commission has not been reluc¬ 
tant at all to order a full hearing in which all parties— 
indeed new parties—are allowed to participate. In the 
cases of Federal Communications Commission v. Pottsville 
Broadcasting Company, 309 U.S. 134, and Fly et al v. 
Eeitmeyer, 309 U.S. 146, the Commission after remand 
directed that new competing applicants filed after the 
final decision, and while the cases were on appeal, be set 
down for argument to determine on a comparative basis, 
which should be granted. In fact, in the Eeitmeyer case, 
the Commission ordered that the record be reopened and 
that new evidence be taken on the comparative ability of 
various applicants, including those consolidated for hearing 
after remand. 

Another Commission decision, apparently contrary to 
the position now taken by the Commission, is Texas Star 
Broadcasting Co., 9 Pike & Fischer Radio Regulation 373. 
Here, an intervenor in a comparative proceeding appealed 
to the Court alleging that the Commission had improperly 
made certain findings regarding interference and service 
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losses to be suffered by the intervenor’s station as a result 
of the grant of the successful comparative applicant. The 
unsuccessful comparative applicant did not appeal the deci¬ 
sion, nor did the Court’s decision deal with his rights. The 
case was remanded by the Court on the ground that the 
Commission should have made findings regarding loss 
of service by the intervenor’s station. Democrat Printing 
Co. v. Federal Communications Commission , 91 U.S. App. 
D.C. 72, 202 F. 2d 298. Upon remand, the Commission 
not only took further evidence on service of the inter¬ 
venor’s station, but also set aside the denial of the unsuc¬ 
cessful comparative applicant and redesignated it for com¬ 
parative hearing. 

These cases show that the Commission on several occa¬ 
sions has exercised a power to set for hearing, after re¬ 
mand, applicants who were not parties to the appeal and 
whose interests otherwise would have not been entitled 
to further protection. Also Courts on many occasions have 
exercised a power to reverse judgments as to non-appealing 
parties, where the effect of the reversal may be to benefit 
a non-appealing party. In re Barnett , 124 F. 2d 1005 
(2d Cir.). Of course, in the instant case, Key would stand 
to benefit if it is entitled to be heard again. In light of 
the new record with Elm City’s participation, and in light 
of changed circumstances brought about by the passage of 
time, it may well be that Key will receive the grant. 

The important point, though, is that both the Courts 
and the Commission have the power to order a full hearing 
in which WAVZ, Key, Elm City and any other parties in 
interest may participate. Such a hearing is required to 
protect fully Elm City’s rights under Section 309(b). 
Under the circumstances, such full protection is the only 
appropriate and effective means of correcting the Com¬ 
mission’s error. 
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For the foregoing reasons, it is respectfully submitted 
that the Petition for Rehearing should be denied in all 
respects. 

Respectfully submitted. 


June 29,1956 


John P. Southmayd, 

Ben C. Fisher, 

Richard Hildreth, 

Fisher, Wayland, Duvall and 
Southmayd, 

703 Perpetual Building, 
Washington 4, D. C., 

Attorneys for Appellant, 
The Elm City Broadcasting 
Corporation. 
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The principal argument of the Commission, pages 11 to 
22 of its brief, and of the Intervenor, pages 6 through 14 
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of its brief, may be summarized by quoting the statement 
set forth on page 11 of the Commission’s brief: 

“It is submitted that Congress, in amending the Act 
in 1952 to spell out the general intervention rights of 
parties in interest, surely did not intend to supersede 
this rule (Section 1.388(b)) by a procedure under 
which competitors could, as a matter of right and 
irrespective of any demonstrable positive benefit to 
the public interest, delay Commission hearing pro¬ 
ceedings through utilization of intervention privi¬ 
leges.” 

However, it is Appellant’s view that Congress specifically 
and intentionally did in effect repeal that Rule so as to 
provide a method whereby parties in interest, as a matter 
of right, could participate as intervenors in Commission 
hearings. The principal argument in support of this posi¬ 
tion is set forth in Appellant’s brief, pages 10-18, and 
need not be repeated here. However, the following addi¬ 
tional points would seem relevant and appropriate. 1 

Both the Commission and Intervenor claim that Con¬ 
gress could not have intended to deprive the Commission 
of broad discretion in passing upon petitions for inter¬ 
vention. Indeed, both allege that if Congress has circum¬ 
scribed or even proscribed the exercise of discretion by its 
amendment of Section 309, disastrous consequences will 
result and particularly there will result intolerable delays 
in the awarding of grants found to be in the public inter¬ 
est. 

Precisely these identical arguments were made to the 
Congress by representatives of the Commission, at the time 
the proposed amendments to Section 309 were before Con¬ 
gress. Many citations to legislative history could be given 

i Intervenor’s brief contains an argumentative, deceptively incomplete and 
improper alleged “ Introduction ’’, pages 1-4, despite Intervenor’s stipulation 
to an agreed Statement of the Case. Since Appellant and the Commission 
have abided by the Stipulation, it is submitted that pages 1-4 of Intervenor 's 
brief should be ignored. 
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wherein various members of the Commission expressed 
grave concern over the restrictive features of the proposed 
amendments to Section 309, and prophesied dire predic¬ 
tions that to adopt the protest and intervention procedures 
would result in intolerable and unconscionable delay in¬ 
uring solely to the benefit of competitors. 2 Typical of the 
many statements are those of the Honorable Wayne Coy, 
then Chairman of the Federal Communications Commis¬ 
sion. His testimony is set forth in various places in the 
legislative history, but the following excerpts are typical: 3 

“Turning to Section 8 of the Bill (now Section 309 
of the Act), we think that one of the most objection¬ 
able provisions of the entire Bill is this proposed 
amendment to Section 309 of the Communications 
Act ...” (p. 69) 

“. . . Its (the proposed amendment’s) sole, but highly 
significant effect, would be to give existing stations a 
club by which they could delay, if not prevent, the 
establishment of competing stations ...” (p. 70) 

“... By such amendments (the proposed amendments 
to Section 309), any ‘party in interest’ would be en¬ 
titled to file a protest against any grant without hear¬ 
ing made by the Commission, or to intervene as a 
matter of right in hearing on an application set by the 
Commission ... The Commission is unanimously of 
the opinion that these proposed changes in existing 
law are unwise and can only have the effect of greatly 
increasing the delays in processing of radio applica¬ 
tions ...” (p. 95; emphasis supplied). 

“With respect to electrical interference, the protest 
rule is completely unnecessary. Court decisions have 
made clear that any existing licensees may intervene, 
as a matter of right in any hearing already scheduled, 
or may file a petition for reconsideration under Sec- 

2 See, e.g., Hearings Before Subcommittee of Interstate and Foreign Com¬ 
merce Committee, 81st Cong., 1st Sess., on S. 1973, pp. 17, 34; Hearings Before 
Committee on Interstate and Foreign Commerce, House of Representatives, 
82nd Cong., 1st Sess., on S. 658, pp. 69-70, 95. 

3 Hearings Before the Committee on Interstate and Foreign Commerce, House 
of Representatives, 82d Cong., 1st Sess., on S. 658. 
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tion 405 of the Act, which must be granted whenever 
the grant of an application would cause objectionable 
interference within the stations’s protected contours 
as established by the Commission’s standards of good 
engineering practice. 

“The significant change which would be brought 
about by the adoption of the protest rule, however, 
would be that it would give existing licensees and 
applicants, who would not be subjected to any inter¬ 
ference by a grant, an opportunity to protect them¬ 
selves against competition for long periods of time 
by forcing such competitors to go through a hearing 
even though no reason exists for not granting the 
application at once. The Commission wishes to em¬ 
phasize once again that it would be unfortunate for 
Congress to give existing licensees such a delaying 
device. ...” (p. 95) 

As indicated, the language quoted above is typical of 
the attitude of the Commission at the time the amend¬ 
ments to Section 309 were before the Congress. Clearly, 
Chairman Coy understood that Section 309 would give 
“parties in interest” an absolute right to intervene in 
hearing on applications. He also understood fully that 
“parties in interest” could be existing licensees alleging 
competitive economic injury. Indeed, it was this under¬ 
standing that competitors had a right to object and inter¬ 
vene which caused him and all of his fellow Commissioners 
to object so strenuously to the proposed amendments. 

Yet the precise language of the proposed Section 8 of 
Senate Bill No. 658 became, in 1952, the amended Section 
309 of the Communications Act (66 Stat. 715, Public Law 
No. 554, 82nd Cong., approved July 16, 1952). In the 
Senate Report, accompanying the passage of the bill in 
the Senate, Congress answered the dire predictions and 
protestations as follows: 4 

“Some question has been raised in earlier hearings 
on proposed Communications Act amendment bills 


* Senate Beport No. 44, 82d Cong., 1st Sess., p. 8. 
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with respect to the meaning of the term, ‘ parties in 
interest* as used in this subsection and in other sec¬ 
tions of the bill. Fear has been expressed that use 
of ‘parties in interest* might make possible interven¬ 
tion in the proceedings by a host of parties who have 
no legitimate interest but solely with the purpose of 
delaying license grants which properly should be 
made. The Committee does not so construe the term 
‘party in interest’; ‘parties in interest’ because of 
electrical interference are fixed and defined by the 
Supreme Court decision in the KOA case (319 U.S. 
239), and the Commission’s Rules and Regulations; 
‘parties in interest* from an economic standpoint are 
defined by the Supreme Court decision in the Sanders 
case (309 U.S. 470).” 

Therefore, it is clear from the foregoing that the same 
arguments now advanced by both the Commission and the 
Intervenor to defeat the express language of the present 
Section 309 were at one time used by representatives of 
the Commission to defeat the passage of the very amend¬ 
ments themselves. Congress passed the legislation despite 
the protestations of the Commission. So also this Court 
should enforce this clear statutory intent and not emascu¬ 
late the Statute. 5 


n. 

The Commission takes the position that, assuming it 
had discretion in the matter, it did not abuse its discre¬ 
tion by denying Appellant’s intervention, because Appel¬ 
lant did not adequately show how its participation would 
assist the Commission in the decisional process. It is re¬ 
spectfully submitted that this argument is erroneous and 

5 The Intervenor’s brief, pp. 12 through 14, attempts to confuse and obfus¬ 
cate the clear issue that is presented to this Court. No attempt will be made 
to answer in detail the immaterial and irrelevant rhetorical questions raised 
by Intervenor. Suffice it to point out that none of these matters were raised 
by the Commission, in its decision, nor relied upon in denying Appellant’s 
petition to intervene. Hence, they are not before this Court. S.E.C. v. Chenery 
Corporation, 318 U.S. 80 (1943). 
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that in fact Appellant’s petition clearly set forth the proof 
it would develop and the manner in which its participation 
would be of value. Appellant’s brief, pp. 18-20, already 
meets this issue. However, the following added informa¬ 
tion may prove helpful to the Court. 

In order to place this problem in its proper perspective, 
some understanding is necessary of the Commission’s so- 
called “10% rule”. 6 Section 3.28(c) of the Commission’s 
Rules and Regulations codifies this Rule. In pertinent 
part, it reads as follows: 7 

“(c) Upon showing that a need exists a Class III 
station (such as proposed by WAVZ) may be assigned 
to a channel available for such class, even though inter¬ 
ference will be received within its normally protected 
contour; provided: ... (3) the interference received 
does not affect more than 10% of the population in 
the proposed station’s normally protected primary 
service area ...” 

In its simplest terms, the above-quoted Section provides 
that even if objectionable interference will be received 
within a proposed station’s normally protected service 
area, the application can be granted if the proposed sta¬ 
tion shows that a need exists for the service, and if the 
objectionable interference received doesn’t affect more 
than 10% of the population in what would be the normally 
protected primary service area. This “rule of allocation” 
was adopted August 4, 1954, and became effective Septem¬ 
ber 7, 1954 (10 Pike and Fischer, Radio Regulation 1595), 
which dates, it should be noted, are prior to the commence¬ 
ment of this hearing. The rule as adopted represents a 
balancing of interests between excessive interference 

6 Other matters were urged upon the Commission by Appellant in its petition 
to intervene; however, Appellant’s position with respect to the 10% rule 
violation is the most important matter it urged, and most clearly demonstrates 
the arbitrariness of the Commission’s action in denying intervention. 

7 Only the relevant language is quoted; other provisos of the section either 
limit or extend Section 3.28(c). 
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caused by too many stations on the same or adjacent chan¬ 
nels, and an unduly restricted use of available frequencies 
caused by permitting too few stations on the same or 
adjacent channels. In other words, the purpose of the 
rule is to insure, so far as possible, an efficient utilization 
of available facilities, i.e., not too many, not too few. 

Therefore, when an application such as WAVZ’s is filed, 
inquiry is made by the Commission to determine whether 
or not there is a compliance with, among others, this 
allocation rule. Examination of the WAVZ application in 
this case revealed that a possible violation of Section 
3.28(c) was involved; hence, an issue, Issue No. 8, was 
added to the hearing (R. 2432). Prima facie, inquiry at 
the hearing would turn solely on whether there was com¬ 
pliance with this rule; and if not, the application would 
be denied. Indeed, the Report and Order, issued at the 
time of the adoption of the 10% rule, expressly states: 8 

“We conclude that the proposal as revised should be 
adopted because it represents the most appropriate 
balance between the competing factors of optimum 
utilization of available frequencies and protection of 
existing stations against interference. As stated, the 
new provision is not merely a general guide, but a 
fixed, certain rule. Since this is so, the new provision 
should be placed in the Commission’s Rules rather 
than the Standards ...” 

Nevertheless, and in spite of this apparently “certain” 
and “fixed” rule, a footnote was appended to this gen¬ 
eral statement noting that Section 1.361(c) of the Com¬ 
mission’s Rules and Regulations permits the filing of ap¬ 
plications in conflict with the Rule if the application is 
accompanied by a petition for waiver. The Commission 
indicated that the waiver provisions of Section 1.361(c) 
apply to cases arising under Section 3.28(c), but added, 
“(a)s with other Rules, waivers will be granted only in 


s 10 Pike and Fischer, Radio Regulation 1595, 1600. 
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unusual circumstances in which it is clearly demonstrated 
that public interest requires such exceptional action/ * 

At the time the Petition to Intervene was filed by Appel¬ 
lant, the "WAVZ application appeared to violate Section 
3.28(c). This Rule, according to the Report and Order 
quoted above, would be waived only where it was “clearly 
demonstrated that the public interest requires such ex¬ 
ceptional action/’ Appellant’s Petition to Intervene clearly 
proposed to show that more than 10% of the population 
would lose service and that there was no need warranting 
the establishment of this new nighttime service; accord¬ 
ingly, Section 3.28(c) would be violated (R. 530-31). Ap¬ 
pellant pointed out that it knew the needs of this area 
since it operated existing stations in the area; thus it 
could assist in the determination of those needs, which needs 
by the language of the Rule itself, had to be determined. It 
should be noted that no other New Haven station except 
the applicant, WAVZ, was a party to the proceedings. 
Therefore, if the needs of the New Haven area were to 
be properly and completely developed, the only party upon 
whom the Commission could rely, other than the applicant 
itself, would be the Appellant. 

Based on the foregoing, it is submitted that Appellant 
has clearly shown the manner in which its participation 
would have aided the Commission. Even assuming, there¬ 
fore, that the Commission had discretion in the grant or 
denial of the petition to intervene, the denial of the peti¬ 
tion in the instant case constituted a gross abuse of discre¬ 
tion. 10 

9 Tbid. 

10 On p. 26 of the Commission’s brief, a point is made that the Petition to 
Intervene was not sworn to by an officer of Appellant. It is not believed that 
this fact has any relevance; however, it should be noted that the Reply of 
Appellant to the WAVZ opposition was sworn to by an officer of Appellant 
(R. 550-57). 
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The Intervenor herein has set forth in its brief, pages 
14 through 23, a number of factors which are not prop¬ 
erly before this Court and should not therefore be con¬ 
sidered. Specifically, the Intervenor urges that the issues 
upon which Appellant wants to be heard before the Com¬ 
mission are “moot, irrelevant or insubstantial.” It is 
clear, of course, that the Commission never passed upon 
the merits of the matters urged by Appellant, since Ap¬ 
pellant was denied its hearing completely. 

No extended discussion of authority is necessary to 
support the proposition that unexpressed reasons and 
grounds for administrative action cannot be urged as a 
basis upon judicial review for affirmance of such admin¬ 
istrative action. S. E. C. v. Chenery Corporation. 318 
U.S. 80 (1943). A case involving the Commission, which 
also followed the Chenery principle, is Democrat Printing 
Co. v. Federal Communications Commission. 91 U.S. App. 
D.C. 92, 202 F. 2d 298 (1952). In this case, the Commis¬ 
sion urged that even if the reason the Commission gave 
for a particular administrative action was erroneous, 
there was another reason to support the action of the 
Commission, even though the latter reason was never re¬ 
lied upon by the Commission at the time it passed judg¬ 
ment. This Court summarily dismissed this argument, say¬ 
ing: 

“But we cannot say now whether this reason suffices 
to support the Order. Our review is limited to the 
reasons which the Commission relied upon for its 
action.” (202 F. 2d at 302) 

It should also be noted here that the Commission, in its 
brief, has expressly refused to accept the issue raised by 
the Intervenor. In other words, the Commission agrees 
with the Appellant that, in accordance with a long stand¬ 
ing rule of judicial administration, matters not decided by 
the Agency should not be relied upon or considered by this 
Court. Further, the matters raised by the Intervenor go 
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to the merits of the grant to Intervenor. Certainly until 
the Appellant has had its opportunity to participate in the 
hearing with witnesses, evidence, cross-examination or 
otherwise, the record is totally inadequate for review on 
the merits hv this Court. 

Even assuming, arguendo, that the matters urged by 
Intervenor are properly before the Court, it is submitted 
that Intervenor’s arguments are without merit. The Inter¬ 
venor claims that the issues upon wdiicli Appellant wishes 
to be heard have now become moot or irrelevant. In Section 
II, supra, p. 5, Appellant set forth in some detail the 
manner in which it would participate on the question of the 
violation of Section 3.28(c) The Commission’s final de¬ 
cision found that WAVZ’s proposal did in fact violate 
Section 3.28(c), but that circumstances were apparently 
demonstrated justifying a waiver of that Rule (R. 2448- 
2449). In so doing, the Commission had to pass judg¬ 
ment on whether or not there was a need for this new 
service and whether or not a waiver was reallv in order. 
It is and has been Appellant’s intention to introduce evi¬ 
dence to show that there is no need for the service pro¬ 
posed. and there are no adequate grounds justifying a 
waiver of the Rule. Therefore, by no stretch of the imagi¬ 
nation could this issue be considered moot. 

It would appear that the Intervenor’s brief attempts, 
deliberately or otherwise, to completely confuse and con¬ 
found the issues in this proceeding. 11 Apart from the fact 
that Intervenor attempts to introduce issues which are not 
properly before the Court, as discussed supra, Intervenor 

Intervenor’s attempts to confuse the issues before this Court have been 
partially successful; at least Intervenor has succeeded in confusing itself. 
On page 5 of its brief it claims to agree with the Commission that the Com¬ 
mission ’s Order of November 19, 1954, denying WNETC’s Petition to Inter¬ 
vene, was not reviewable by this Court. Yet on page 22 of its brief, it claims 
that Appellant, WNHC, should have appealed immediately from the order 
denying it leave to intervene and should have requested an immediate stay of 
the proceedings below. Despite these conflicting positions, there is at least 
a germ of validity in the Intervenor’s claims: the Appellant should have 
sought timely review of the order denying it leave to intervene. It did so, of 
course, in Case No. 12,542 (the Petition for Review). 


11 


has not even accurately or adequately set forth the cir¬ 
cumstances surrounding the Commission’s decision on the 
“10% Rule”. Specifically, Intervenor takes the position 
that Appellant cannot now be heard in opposition to the 
waiver of the “10% Rule”, since, it is alleged, Appellant 
never asked to be heard on the waiver issue. 

The significant facts are as follows. In July of 1954, 
the Commission ordered that the WAVZ hearing com¬ 
mence on October 5, 1954 (R. 227). On August 4, 1954, 
the “10% Rule” was formally adopted as Section 3.28(c), 
effective September 7, 1954. On August 31, 1954, the 
Broadcast Bureau, a party to the hearing, filed a petition 
requesting that the then Issue No. 7 be modified so as to 
require a determination as to whether or not WAVZ com¬ 
plied with the new Section 3.28(c) (R. 2438). In the mean¬ 
time, the commencement of hearing had been continued 
until November 19, 1954. 

This was the status of the case at the time Appellant 
filed its Petition to Intervene, on November 3, 1954. The 
Commission had not acted on the Broadcast Bureau’s 
petition to determine WAVZ’s compliance with the new 
Section 3.28(c), and, certainly there was no request for a 
waiver then pending. Obviously, Appellant’s request to 
be heard on WAVZ’s compliance with the new Section 
3.28(c) included the request to participate fully on all 
aspects of the violation of that Rule. 

On November 17, 1954, the Commission granted the 
Bureau’s petition and modified the issues to include what 
is now Issue No. 8—namely, to determine WAVZ’s com¬ 
pliance with Section 3.28(c) (R. 2432, 2438). On November 
19, 1954, the day the hearing commenced, WAVZ filed a 
petition for reconsideration and—for the first time—ex¬ 
pressly requested a waiver of the new Section 3.28(c) (R. 
2438). It is too clear for argument that if Appellant was 
entitled to participate on November 3 on the question of 
compliance with Section 3.28(c), then certainly, with the 
filing of the WAVZ waiver request on November 19, Appel- 


12 


lant would have been entitled to participate on that ques¬ 
tion also. 12 

IV. 


It is respectfully submitted, based on the foregoing, that 
Appellant has established that it was entitled as of right 
to intervene in the hearing: on the WAVZ application. 
Further, even if the Commission has discretion to pass 
judgment on the extent and type of assistance a proposed 
intervenor would render, it has been demonstrated that 
Appellant would have been able to assist the Commission 
in its determination of a very important question— 
namely, compliance with the “10% Rule”. Hence the 
denial of its Petition to Intervene constituted an abuse of 
discretion. Finally, Intervenor has attempted to interject 
into this proceeding a number of miscellaneous and subsi¬ 
diary issues. None of them are properly before this Court. 
However, to the extent they possess possible relevance, it 
is clear that there are unresolved factual issues which Ap¬ 
pellant has never had an opportunity to develop at the 
hearing. Hence, the case is far from moot. 

Respectfully submitted, 

John P. Soxjthmayd 
Ben C. Fisher 


February 24, 1956 


Fisher, Wayland, Duvall & 

SoUTHMAYD 

703 Perpetual Building 
Washington 4, D. C. 
Attorneys for Appellant, 
The Elm City Broad¬ 
casting Corporation 


12 Some confusion may possibly arise as a result of different page citations 
iD Appellant’s and Intervenor’s brief to the final Commission Decision. The 
difficulty is that the final decision appears in two places in the record, R. 
2430-2450 and B. 2757-2777. The citation in Intervenor’s Brief, p. 18, Fn. 21 
to B. 2774 could also be cited as B. 2447. On pages 19 and 20 of Intervenor’s 
brief, Intervenor cites B. 2775 and B. 2776; these could also be cited as B. 
2448 and B. 2449. 



